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INDIAN NATIONAL LAW REVIEW
Indian National LAW Review is the flagship Journal of The LAW Learners. We aim at make
quality content available to our readers regularly and provide exciting opportunities to people
who wish to publish their content. The LAW Learners publishes an OPEN ACCESS and
FREE Journal. It is published tri - annually and strives to impart organizational go-through
on diversified legal aspects of the Country. The main focus of the Journal includes the need of
practical interpretation to different provisions of Laws, that would go in line with the changing
needs of the Society. Laws are the most dynamic and vital field of knowledge which works
with the objective of providing impartial justice to the mass. It hence requires extensive
knowledge and research of innumerable areas involving human lives and society as a whole.
With this objective, our Journal aims to accelerate igniting powers of legal knowledge in the
Legislative arena of the Nation.
The main focus of the Journal includes the need of practical interpretation to different
provisions of Laws, that would go in line with the changing needs of the Society. The Journal
aims to reach every section of Society to ignite ideas and interpretations in the psyche of the
people. It strives to provide a fora for the Law Learners and others where they can express
their thoughts and get a voice. The first issue has provided opportunities to the Top performers
in our Certificate Courses and Internships to Publish their Write ups in the form of Articles,
Essays, Case Analysis and Draft Legislations. The Law Learner‟s does not Charge any Fees
for Publication in its e-Journal.
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FROM THE DESK OF THE PUBLISHING EDITOR
It gives me immense pleasure and joy to announce the second edition of Indian National LAW
Review- Volume 1. After the enormous success of the first issue, the second issue of INLR
has been bestowed with praiseworthy words of esteemed and honorable authorities and had
received overwhelming responses nationwide.

Adding to the words of praise, we have many of precious jewels in our editorial and advisory
board which is certainly a feather in our cap. This however puts a greater responsibility on our
part to make this Journal a successful, thought provoking and enriching read for our readers.

I would also like to that this opportunity to let the readers know that INLR is a free and open
access journal to present revolutionary ideas accessible around the world. Further the parent
organization i.e. The LAW Learners is engaged in providing Free Certificate Courses to all the
sections of the society with the aim to promote legal literacy and organizes various
Workshops, Quizzes, Internships and the like for law students.

We promise that the content in the Journal shall be original high quality material and would
definitely create an environment of healthy information exchange.

I on behalf of the entire team look forward for your opinions and feedbacks to the Journal.
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DOPING IN INDIAN SPORTS: NATION’s FAME OR SHAME
-

Subhasri Chatterjee1

ABSTRACT
Sportsmen who perform at international platforms are highly remunerated for their athleticism,
skills and physical endurance. For obvious reasons, using performing enhancement drugs in
their sport would invoke “unfair competition”. It is thus amoral and unlawful to use prohibited
substances in all senses. Before the evolution of WADC, the anti-doping laws were paradoxical.
The council on the basis of such inconsistent and irrelevant laws sanctioned even to the extent of
expelling players for prolonged periods. It was harshly injustice to the players. Strict liability
irrespective of ignorance, intention or inadvertent circumstances, treated everyone impartially.
For instance, if athletes negligently consumed any doping substance through medicines for
illness, chronic disease or even injury, they would straightway be expelled at the court since the
reasonableness was not subjected to consideration. The duration of suspension of players on the
foundation of the irrelevant litigation processes was long enough for stifling of business. Earlier
athletes were solely responsible and guilty of charges if any prohibited substance was traced in
their sample. The law imperatively counted every athlete to understand the extent of its
implications. Global sports governing bodies like FIFA, International Cricket Council and
International Tennis Federation suffered substantial losses in business transactions. Following
such incidents was the creation of WADA and its codes, understanding the necessity and urgency
of the situation. The board introduced an “exceptional circumstance panel” to improvise the
1

Subhasri Chatterjee, 5th Year- B.A. LLB, Jogesh Chandra Chaudhuri Law College- me.donna26@gmail.com
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system. To conclude, the pre- WADA stage, unfortunately, had a partial, impractical, orthodox
judicial system with significant flaws. In this paper, the researcher would like to study the history
of doping in sports, the WADA Code, NADA Code and Performance-Enhancing Drugs. In the
concluding paragraph, the researcher puts forward some suggestions to combat the evil effect of
doping in India.
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INTRODUCTION

„„Success in any realm of life comes more often from taking chances or risks than from careful
and cautious planning.‟‟2
Competitive sports in India has been constantly bewildered and challenged by doping violations.
Athletes often practise unethical and unfair means by taking performance-enhancing drugs and
steroids to outperform their competitors. Professional sportsmen need a certain sense of ethical
understanding and moral values. The very foundation of sports requires natural talent, practice,
dedication, hard work, perseverance and commitment. Nothing can be achieved without putting
in efforts and there is no substitute for hard work. Professional level sports require a certain level
of mental and physical strength. In order to outperform others and achieve quick success athletes
tend to practise cheating, fraud or deception by taking performance-enhancing drugs, in short
PED which is highly criticised and players caught in this shameful acts are often banned from
participation in any competitive sport in their lifetime.

2.

HISTORY OF DOPING IN SPORTS

The use of strength building foreign substances to enhance one‟s sporting performance, doping is
as old a practice as competitive sports itself and can be traced back to the era of Ancient Greece.
Ancient Greek sportsmen used special diets concerning stimulating potions to enhance their
performance in any form of activity. In the 19th century alcohol, strychnine, caffeine and cocaine
were often used as performance enhancers by performers. The first complexity arose when
Thomas Hicks won the Olympic marathon in 1904 and it was argued that he used strychnine
injections and shots of brandy. In order to be successful in a short time, players use foreign
2

GRE Issue Essay-5, GREGUIDE (Apr. 22, 2019, 11:16 AM), https://www.greguide.com/gre-issue-essay-5.html.
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substances to enhance performance that makes him vulnerable to several life-threatening longterm side effects. The history of doping shows that the first moves in this arena were made in the
1920s and people were acquainted with the restrictions about drug use in sports. In 1928 the
International Association of Athletics Federations (IAAF) put a ban on the use of stimulants
which was the first ever international sports organization to prohibit doping. However, these
restrictions were not much effective as there was no testing. In 1966, the UCI i.e. the world
governing body for cycling and FIFA football for the first time introduced doping tests in their
respective world championships. In 1967, the IOC set up its medical commission and announced
a list of prohibited substances. Drug tests were introduced at the Olympic Winter Games at
Grenoble and at the Olympic Games in Mexico in 1968.3 By the 1970s most international sports
federations introduced drug testing.

3.

CONTEMPORARY DOPING IN SPORTS

Genetic doping in sports is not different from earlier forms of doping in the effect it has on the
body. But the method of achieving the results is different. Thus, while earlier an athlete may
have injected testosterone or Erythropoietin (EPO), what now seems possible is that a gene can
be introduced into the body to make the body itself produce more of these substances than it
normally would.4 Masking agents are drugs (like diuretics) that can be used by athletes to mask
the presence of other drugs. Since most tests involve the urine of the athlete, what they try to do
is prevent the excretion of the banned substance in the urine. This is why authorities include
masking agents in the list of banned substances. What happens if an athlete falls ill and needs to
take medicine on the banned list? The World Anti-Doping Code allows for „„therapeutic use
3

History & Chemistry of Doping in Sports, THE TIMES OF INDIA (Apr. 22, 2019, 11:57 AM),
https://timesofindia.indiatimes.com/india/History-chemistry-of-doping-in-sports/articleshow/823927.cms.
4
Doping in sport: What is it and how is it being tackled?, BBC (Apr. 22, 2019, 11:52 AM),
https://www.bbc.com/sport/athletics/33997246.

Indian national law review
thelawlearners.com
Page | 13

Indian National LAW Review

VOLUME I

ISSUE II

exemptions‟‟ subject to very stringent guidelines. Following the institution of the World AntiDoping Agency, there has been increasing standardisation in the way in which different countries
and sports treat doping. The WADA Code is the first document that has been adopted by all
countries that want to participate in the Olympics, for instance. The first test in the Olympics
took place in 1968 during the Winter Games in Grenoble and at the Summer Games held in
Mexico. By the era 1970s, drug tests were introduced by most of the international federations.
The World Anti-Doping Agency (WADA) was created after a serious drug scandal in the 1998
Tour de France during a cycling competition. This marked the need for the creation of an
independent international agency to set the framework in doping violations. Doping in sports is
done with the artificial introduction of RBC‟s (Red Blood Cells) in the body. An extra unit of
blood is transfused in his body for artificially increasing his performance. EPO is a naturally
occurring hormone that is produced in the kidneys to stimulate RBC production in the body.
Injecting it in the body to artificially raise the RBC production is banned and not recognised by
law in India.

4.

PERFORMANCE-ENHANCING DRUGS

Performances enhancing drugs, or PED, are substances that are used to enhance performance in
any kind of activity. They are mostly used to increase muscle mass or in limiting muscle fatigue.
Anabolic Steroids, synthetic versions of Testosterone hormone are some of the PEDs. Nonsteroid PEDs are also in use. Ibuprofen, painkiller provides a common example that can be
bought without a prescription in medical stores and it helps to limit the inflammation associated
with exercise.
The World Anti-Doping Agency (WADA) is associated with the monitoring of doping in all
forms of competitive sports. WADA as created in 1991 forms an independent international
agency which is financially aided by sports organisations and the countries associated with it.
The World-Anti Doping Code lays down the framework for monitoring doping in sports. In
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addition to WADA, the National Anti-Doping Agency forms an independent body which is
regulated by the Ministry of Youth Affairs and Sports in India.

WADA Code:
The effort to make the World Anti-Doping Code (WADA Code) took many years to come into
effect; it was an attempt to standardize the laws that effectively controlled the illegal use of
performance-enhancing drugs in sports. The private body known as „World Anti-Doping
Authority‟ governed by global sports officials and representatives, believes in developing a
doping-free sports world through movements, educational research, the constant development of
anti-doping capacities and regulating the World Anti-Doping Code. The WADA Code5 or in
short the Code is the framework document that aims to harmonise all anti-doping rules,
regulations and policies practised by the sports organisations and other public authorities in all
sports both nationally and globally. It works together in a concerted way with six International
Standards that aim to promote coherence among anti-doping organizations in various areas:
testing; Laboratories Exemptions for therapeutic use (TUE); the List of Prohibited Substances
and Methods; the protection of privacy and personal information; and Compliance with the Code
by the Signatories. The use of a uniform method takes into account the problems from unequal
efforts. The lack of knowledge about the substances and the specific procedures used and to what
extent, a dearth of useful resources for carrying out research and testing procedures and an
inconsistent approach to punishments for those athletes who are guilty of the act of doping made
the system more problematic. Over 660 sports organisations have recognized and accepted the
WADA Code.
The main component of harmonization of the WADA Code is the list of Prohibited Substances.
The Prohibited List enlists Anabolic Steroids, synthetic versions of Testosterone hormone,
genetic doping and performance-enhancing stimulants. The use of narcotics is permanently
5

The Code, WADA-AMA.ORG (Apr. 22, 2019, 12:08 PM), https://www.wada-ama.org/en/what-we-do/the-code.
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banned and the consumption of alcohol is forbidden only in-competition.

NADA Code:
At the national level, the National Anti-Doping Agency of India (NADA) is set up by the
Government of India as a registered national organisation to promote, coordinate and monitor the
doping control mechanisms in all kinds of sports in India. The Anti-Doping Rules of NADA puts
a strict responsibility on the athletes to make them aware of the foreign substances entering their
body. NADA along with the NADA Anti-Doping Rules conform with the World Anti-Doping
Agency. India being a signatory to the Copenhagen Declaration on Anti-Doping and the
UNESCO International Convention against Doping, NADA is set up to cooperate and coordinate
with the other anti-doping organisations and to educate the athletes to make them aware about
the food intakes they are consuming when they are trained in training camps by their coaches for
several months before finally participating in a competition. But in India, NADA is not
implemented successfully against the coaches although the athletes have repeatedly complained
and accused them of supplying performance-enhancing drugs and supplements in their meals to
make them positive in a doping test.

5.

LANDMARK DOPING CASES

There are several disputes in the field of doping in competitive sports. Among them, few are
mentioned below:
Wrestler Narsingh Yadav was tested positive for methandienone twice which led to his
ban in Rio Olympics under 74 kg freestyle wrestling. The Court of Arbitration for Sport
(CAS) of Switzerland banned him from all competitive sports for four years.
Woman weightlifter Sanamacha Chanu was tested positive in doping test twice which led
her to face a life ban in the weightlifting competition.
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Yusuf Pathan faced a ban of 5 months by the BCCI as he failed in a doping test
conducted by the World Anti-Doping Agency.
Indian athletes like Rakesh Babu and K.T. Irfan were accused of breaching the „noneedles‟ policy of the Commonwealth Games Federation.
In a recent doping violation, Indian gold medallists in the Commonwealth Games were
tested positive in doping test for the existence of anabolic steroids in their urine samples
taken both in and out of the competition.

6.

CONCLUSION AND SUGGESTIONS

India ranked the third highest in violation of Anti-Doping rules and regulations in 2014. This
rank changed to the 6th position in the year 2016 in the report formulated by the World AntiDoping Agency (WADA) with 69 Anti-Doping Rule Violations (ADRV) cases. This ranking
finds position behind Italy (147), France (86), United States of America (76), Australia (75) and
Belgium (73).
Earlier for three years in a row, India maintained its third position starting from the year 2013
and ending in 2015. India‟s position according to the 2016 report is the same as that of Russia
which has faced intense global domination for years now. The cases of doping in India not only
tarnished the reputation of the players engaged in different sports such as tennis, hockey, boxing,
athletics etc but it also brought nation-wide shame and humiliation.
Since January 1, 2009, the World Anti-Doping Agency (WADA) has implemented an updated
version of the "whereabouts" rule of 2004, which means that the best elite athletes in all areas of
sport must provide knowledge of their whereabouts of the place where they are located for one
hour every day during the 365 days of the year, so that they can perform random out-ofcompetition tests of drug addiction. In 2004, the code was limited to only 5 days a week;
however, the WADA has extended the rule to apply 7 days a week.
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The author, in this article, explicitly describes the requirement of constant refinement in the code
of conduct designed by the body. The researcher discourses that the core values and ethics in an
organisation should reflect integrity, transparency and equity to be accepted as an efficient and
unbiased organisation. The author also talks about the spectrum of development in the legal
policies in context to “strict liabilities” and “sanctions” which otherwise may enforce irrelevant
litigation and debarment of athletes from sports. The author believes that organisations can take
measures to keep their athletes informed by continual plugging about
the code of conduct. In that way, the probability of doping infringement reduces. Similarly, the
accountability and respect for the rights and integrity should be integrally adopted by a
sportsman. It‟s a mutual coexistence from the core. From a lawyer‟s perspective, inculcating
policies to oppose the use of drugs in sports has been particularly challenging. Astoundingly,
protocols legitimated by the authority are irrational and groundless in reference to defining a
particular drug to be illicit and illegal for use in sports. It requires a substantial amount of
research, survey and exploration before reaching to a conclusion.

The law of sports must thrive in India in order to regulate the activities of sportsmen and athletes.
Therefore the intervention of the Legislature is mandatory in disputes relating to sports.
Professional level sports require physical and mental strength of the highest order. In order to
attain success, athletes fail to demarcate between the wrong and the right. Expectations and the
desire to be victorious push them to make use of unfair means.
Doping has spread like an epidemic in sports with the increase of competition throughout the
world and it has bewildered not just Indian sports, but athletes all over the world who are caught
in this shameful act. Sports are based on the foundation of natural talent, hard work and
commitment and true success should be based on this foundation. Sports law is a distinct field
that needs significant attention to understand the complex legal issues. The career of the
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sportsman is at risk when an allegation is raised against him in the act of doping. There is no
such law to stop the unethical activities occurring in sports because the Indian Penal Code does
not provide adequate provisions relating to challenges faced in sports. The Union Government
should formulate a uniform law to provide punishment to potential offenders and also to serve as
a deterrent effect to those who are habitual in breaking the rules and regulations prevailing in
sports. An attempt should be undertaken to enrich sports education and sports law in order to
purify the environment around sports. Legislation should be enacted in Indian sports to provide
punishments to those who aid in trafficking and administering prohibited drugs or foreign
substances to the sportsmen. With the introduction of the Premier Leagues in Cricket and
Football, delicate issues regarding the enforcement of Competition Law in India has begun. The
disputes regarding doping in sports, as well as other disputes relating to sports, should be solved
by not only active litigation but also by arbitration. The participation in sports is important
because it helps to inculcate the sense of discipline, dedication, sportsmanship, time
management, personality building, self-confidence, leadership and team building qualities and
improve our mental and physical health. Winning and losing is part and parcel of the same game.
The athletes and their coaches should be well aware of their rights and responsibilities. Sports are
all about ethics, fair play and believing in the sense of equality and justice. The consequences of
doping should be widespread and awareness should be created among young sports enthusiasts
to put an end to these unethical and fraudulent activities in sports. A true sportsman is not one
who never loses but a true sportsperson is one who loses and takes the defeat in a competitive
spirit to strive to rise higher and perform better the next time. If this sense of competition is lost,
then sports will lose its trust, faith and sanctity to attract audiences in a country where sports are
watched by millions of crazy fans.
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ELECTION REFORMS IN THE LIGHT OF RECENT JUDICIAL AND
LEGISLATIVE ACTIONS.
- Devansh Malhotra, Ritik Kumar Rath6

ABSTRACT

Elections are intrinsic to the life of an Indian citizen these days. India after its Independence
chose a democratic kind of government which used to be a tedious, arduous path back in those
days. Free and fair elections are one of the inherent features of democracies be it direct or
indirect. India has both types of elections. Democracy is not new to India; rather it is a concept
which has been transplanted back into the field as in ancient India there were Janapadas and
Mahajanapadas which functioned in a manner which was quite similar to the notion of
Democracy. It is rightly said that „Change is the only constant‟. The electoral process is also not
free from problems. In India election techniques, laws, processes, and methods have gone a sea
change since the enforcement of the Constitution of India in 1950.

Union Budget of the year 2017-18 was unique in its own way as it was pitched one month before
the usual time and the highlight of this budget was that the finance minister talked about the
change in electoral funding reforms, he told transparent method of funding political parties is
vital to the system of free and fair election. He also said that non-opaque political funding is like
cancer and it will make the democratic system collapse. Most political parties still continue to
receive most of their fund in the form of money.

India which is named as the largest democracy in the world lacks innovation in its system of
6

Devansh Malhotra, 1st year B.A. LLB, NLIU Bhopal, devanshmalhotra.ug@nliu.ac.in;
Ritik Kumar Rath, 1st year B.A. LLB, NLIU Bhopal, ritikrath.ug@nliu.ac.in
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election. But it has adopted many great ideas which were used by other countries to reform their
election processes and one of them is NOTA (None of the Above). For a democracy to stand,
people should vote and make their candidate win the seat but all candidates contesting the
elections are not up to the expectations of people, so the Supreme Court in a writ petition,
directed to provide a NOTA option on the EVM and ballot paper, which enabled the electors
(who do not want to vote for any candidate) to exercise this option in secrecy. In recent years
India has witnessed two processes simultaneously i.e. politicization of criminals and
criminalization of politics. Politics in recent years have witnessed a growth in the number of
criminals and many of them are even successful in entering the legislatures at every level
starting from the local bodies to the parliament. Many of them even become more powerful after
entering the public office.
KEY WORDS –

ELECTIONS- INDEPENDENT -GOVERNMENT ELECTORAL PROCESSPOLITICAL FUNDING -NOTA-EVM-CRIMINILIZATION.
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“Being the largest election event, the Indian General Elections are also the largest human
management exercise.”
- SY Quraishi
“I mean to diminish no individual, institution or phase in our history when I say that India is
valued the world over for a great many things, but for three over all others: The Taj Mahal;
Mahatma Gandhi; and India‟s electoral democracy.”
– Gopalkrishna Gandhi7
1.

INTRODUCTION

Elections are intrinsic to the life of an Indian citizen these days. India after its Independence
chose a democratic kind of government which used to be a tedious, arduous path back in those
days. Seeing the size of population and electorate, further considering the illiteracy of the masses
many people remarked that Democracy cannot survive in a country such as India. Winston
Churchill even remarked that „Nehru will live to see the failure of Democracy in India.‟
Free and fair elections are one of the inherent features of democracies be it direct or indirect.
India has both types of elections.
The First General Elections in India meant a faith which was to be tested, a faith that was to be
experimented for the first time on the Indian Soil. The Faith here represents the Democracy
which we adopted after a long struggle of Independence despite being

divided on the basis of linguistic, racial, caste, religious, regional and ideological lines but we
had a strong belief that we could be united under the umbrella of India or the shadow of banyan
tree named the Republic of India. Our constitution makers realized this and for the first time in
the history of mankind, they envisaged that only the concept of Universal Adult Franchise could
7

In the foreword to Quraishi, S. (2014). An undocumented wonder. New Delhi: Rainlight, RUPA.
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bind the prop roots of this banyan tree named India for the times to come. Democracy is not new
to India; rather it is a concept which has been transplanted back into the field as in ancient India
there were Janapadas and Mahajanapadas which functioned in a manner which was quite similar
to the notion of Democracy.
The polling for the first general elections began on October 25 th, 1951 and coincidently the UK
also went for polls on the same day but it took months to announce the results of the Elections
held in India in contrast to their British Counterpart. The reason for this is that the size of the
electorate, India and its officials were novice about how the Elections are conducted. But the
dedication and enthusiasm of the voters, candidates, and the administrative machinery about the
conducting of elections every five years has persuaded the political scientists from all over the
world who keenly and closely observe them and even the Election Commissions of various
democracies come to witness this pious event so as to help them learn how they are being
conducted.
“It needs a little argument to hold that the heart of the Parliamentary system is free and fair
elections periodically held, based on adult franchise, although social and economic democracy
may demand much more.”8
For the conduct of these free and fair elections which are the hallmark of Democratic setup, we
have Election Commission of India as a supervising body for the conduct of

Elections of President, Vice-President, Members of Parliament, and Members of State
Legislatures. The Elections to the Urban and Rural Local Self Governing bodies are conducted
by the respective Election Commissions of States which function under the guidance,
supervision, and control of Election Commission of India. Elections are celebrated as festivals in
Indian Democratic Fabric. To ensure that Election Commission of India is free from any
8

Mohinder Singh Gill v. Chief Election Commissioner, (1978) 1 SCC 405, 424, at para 23.
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governmental control, it is accorded a status of a constitutional body under Article 3249 of the
Constitution of India10. Once Commissioners of Election Commission of India are appointed
they function independently according to the Constitution to ensure a free and fair play. During
Elections, Election Commission of India is the supervising authority with powers to transfer
officers to ensure smooth conduct of elections. Laws relating to the Electoral Matters are covered
under Representation of People Act, 1950 and Representation of People Act, 1951.
It is rightly said that „Change is the only constant‟. The electoral process is also not free from
problems. In India election techniques, laws, processes, and methods have gone a sea change
since the enforcement of the Constitution of India in 1950. Now, let us examine some of these
changes and see in what manner they have impacted the fabric of Indian Society with special
emphasis on the governance of the country.

2. ELECTORAL BONDS
Union Budget of the year 2017-18 was unique in its own way as it was pitched one month before
the usual time and the highlight of this budget was that the finance minister talked about the
change in electoral funding reform he told transparent method of funding political parties is vital
to the system of free and fair election.

Even 70 years after Independence, the country has not been able to evolve one and this bill is
“An effort, therefore, that is required to be made to cleanse the system of political funding in
India. He also said that non-opaque political funding is like cancer and it will make the
democratic system collapse. Most political parties still continue to receive most of their fund in
the form of money.
Today India‟s political finance regime is plagued by three major infirmities:
9

Superintendence, direction and control of elections to be vested in an Election Commission.
Constitution of India. art. 393.

10
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1- There is a steady torrent of increase in unaccounted cash that lubricates the activities of both
parties and candidates.
2- There is no virtual transparency regarding political contributions. In the majority of instances, we
are ignorant about the identities of both the giver and the receiver.
3- Political parties are not subjected to any form of independent audit, which renders their stated
accounts both fictional and farcical11.

In the golden triangle, the first player is the government and second is political parties and third
is corporate and there are people also who become the part of the money game in the elections.
Election Commission‟s recommendation is cash donations to parties up to Rs.2000 and any
amount above that should be either in digital or via bank cheques and every political party will
have to file a return to the election commission on how much funds have been received.

The Specification of Electoral Bonds:
It is basically the 4th option after cash, digital payment, bank cheques and this as electoral bonds.
You can get it from any notified SBI branch only it can be purchased for 10 days in the months
of January, April, July & October this make 40 days in total. These are in the multiple of Rs.1k,
Rs. 10 k, Rs. 1 Lac, Rs. 10 Lac and Rs. 1 Crore and there is no upper limit for taking the
electoral bonds. A person who wants to take the electoral bond must have his bank account link
with KYC and the most important thing is that Donor details are not disclosed. Political parties
have to cash it in 15 days to their bank accounts only in the bank accounts that are registered
with election commissions the main purpose of which is that it does not become as a parallel
currency people may trade from the bond paper. During the time of the general election, the time
will be extended to 30 days as during the election wave more money is donated. Electoral bonds
11

Milan Vaishnav, Finance bill makes funding for political parties more opaque than ever, hindustan
times(Accessed on Feb. 19 , 2019, 10:04 AM), https://www.hindustantimes.com/analysis/finance-bill-makesfunding-for-political-parties-more-opaque-than-ever/story-5qKRhtDK5qnuzis8JiI9FO.html
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can be given to the registered political party which has secured at least 1 % of the votes in the
last elections
Consider a situation where a large corporate house „A‟ plans to donate a very large sum to a
party, „B‟ power but wants no attention from regulators, anti–corruption laws or judiciary. The
govt. enacts a law that blacks out the identity of the donors „A‟. Neither „A‟, the donor, nor „B‟,
the receiver, are to share details about the so-called donation so the politicians do not know who
has paid it. The deal is done, the government goes on to dole out largesse to corporate „A‟ well
surpassing the value of the “donation” so received.
At the 11th hour, the government belatedly attached two amendments to the financial bill.
1- Eliminate the cap on corporate giving ( which previously stood at 7.5 % of a corporation‟s
average net profits over the previous three years )

2- Abolished the provision that firms must declare their political contributions on their profit and
loss statement12.

Consider the facts that corporations can now legally give the unlimited sum to political parties
who, in turn, can accept unlimited sums of money – all without having to disclose a single rupee.
Jagdeep Chhokar of Association for Democratic Reform said the move could end up bringing in
more opacity in political funding and that could be misused in many ways such as given the lack
of disclosing requirement for the individual purchasing electoral bonds.
Only Three new pieces of information are added nothing new is seen:
1- The designated bank criterion
2- Life of the bonds ( 15 days)
3- Denomination

In the electoral bond route, while the party may not know the identity of the donor, the bank may
and essentially all banks are under RBI which again is under the government, hence this will be
12

Ibid.
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of no use. The bond purchaser will have to note it down in their balance sheet and the balance
sheet will be checked by it officer and they are under the government. The main question is that,
will political parties prefer electoral bonds for incoming funds with cash limit of Rs. 2k. This is a
loophole as when there was a rule of Rs.20k, many parties in the past have claimed that 80-90%
funds they received were below Rs. 20k. Nearly 70% of the Rs. 11,300 crores in party funding
over an 11-year period came from unknown sources, according to the Association for
Democratic Reforms (ADR).
There is complete silence on the Central information commission‟s ruling that Political Parties
are subject to the Right to Information (RTI) Act and, in the meantime, the government has
opened up the floodgates to special interest. Politicians in power today very often forget that that
one day they may have to sit in opposition and non – transparency would continue to haunt them.
The issue therefore is not cash verses cheques, but the insidious corporate – political nexus and it
is the right of every voter to know the source of political funding of each party.
Best practicesIn USA the Bipartisan campaign reform Act, 2002; there has been an upsurge of small donors,
especially via online donations as many people donate a small amount of money so you don‟t
need a big corporate firm to invest.
PPERA (Political Parties Elections and Referendum Act, 2000 - The governing legislation vis-avis campaign finance in the United Kingdom) banned donation from companies without prior
approval of shareholder.
Germany: In 1994, a constitution court held that over–reliance on state funding is not an
effective tool. Instead, it encourages private donation from small donors, membership fees and
even reduced the tax deductibility of corporate houses. As of date, the existence of public
subsidies, memberships and donation have all contributed to the reduction of the influence of
“big money” whereas the corporate donations do not play any unsavory and disproportions role
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in influencing policies and so more accepted to their polity.

The ideal solution
-

Setup a National Electoral fund to which all donors (Citizens and Corporate Houses) can openly
contribute without expressing any preference for any particular political party.

-

The funds could then be allocated to all registered political parties in proportion to the votes
obtained by them in the last general elections.

-

This will also address the donors‟ concern for secrecy

-

Once public funding of political parties is ensured, the private donations must be totally banned.

-

Since Public Funds will be involved, there must be an annual audit by the Comptroller and
Auditor General of India or an Auditor appointed by him/her.

3 NOTA IN INDIAN ELECTIONS
India which was named as the largest democracy in the world many times lacks innovation in the
election. But it has adopted many great ideas which were used by other countries to reform their
election processes and one of them was NOTA (None of the Above). The origins of option
"None of the Above" the United States can be traced to the United States when the State of
Nevada adopted "None of These Candidates" as a ballot option way back in 1976. Nevada is the
only State in the US to approve this option. NOTA was first offered to Indian voter in the year
2009 the incentive was taken by the Election Commission and they told Supreme Court that it
offered the voter a “None of the above” option on ballots, which the government had generally
opposed up until that point. Election commission confirms the NOTA option the People‟s Union
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for Civil Liberties (PUCL), an NGO, filed a public interest litigation statement in support of
this.13
For a democracy to stand people should vote and make their candidate win their seat but the
entire candidates standing are not up to the expectations of people. So Supreme Court in writ
petition directed to provide a NOTA option on the EVM and ballot paper so that the electors who
do not want to vote for any of the given candidates, can exercise their option in secrecy. Thus, by
casting the protest vote people are able to show their dissent and disapproval to these candidates.
In this case, Supreme Court said that just right to vote there is a right not to vote.
It is not that the concept of NOTA is new to Indian constitution. Similar option was there in the
ballot paper according to 49-O states that if an elector, after his electoral roll number has been
duly entered in the register of voters in Form 17A and has put his signature or thumb impression
thereon as required under sub-rule (1) of rule 49L, decided not to record his vote, a remark to this
effect shall be made against the said entry in the Form 17A by the presiding officer and the
signature or thumb impression of the elector shall be obtained against such remark.
Positive feature –
a) Voter‟s participation is an essence of democracy. Introducing a NOTA button can
increase the public participation in an electoral process as they will get a new option. And
the participation of voter in an election is the participation in democracy in itself. Nonparticipation causes a frustration and disinterest, which is not a healthy sign of a growing
democracy like India.
b) NOTA option provides the voter with the right to express his disapproval with the kind of
candidates that are being put up by the political parties.
13
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c) For democracy to survive, it is essential that the best available people should be chosen as
people‟s representatives for proper governance of the country. Thus in a vibrant
democracy, the voter must be provided with an opportunity to choose „None of the
Above‟ (NOTA) button, which will indeed compel the political parties to nominate a
sound candidate. This situation explains us the dire need of negative voting.

Negative features in NOTA:


As per the provisions of clause (a) of the Rule 64 of Conduct of Elections Rules, 1961,
read with Section 65 of the Representation of the People Act, 1951, the candidate who
has polled the largest number of valid votes is to be declared elected by the Returning
Officer. NOTA does not mean rejection. That may sound self-defeating to the whole
point of NOTA but according to Indian democracy, the rule of first past the post is
declared the winner. Thus, if out of total 1000 votes, 999 voters elect NOTA option and
just one candidate gets even a single vote, then the latter wins from that constituency.



NOTA can only work only when it is paired with Right to Recall option where the voters
have an option to recall candidates which are elected. This will instill fear in candidates
to do well in the office and also lead to giving NOTA importance because it acts as a
precursor to public displeasure. Currently, Right to Recall does not exist in the electoral
process of the country, which weakens the provision of NOTA.

4. CRIMINALIZATION OF POLITICS IN INDIA
In recent years India has witnessed two processes simultaneously i.e. politicization of criminals
and criminalization of politics. Politics in recent years have witnessed a growth in the number of
criminals and many of them are even successful in entering the legislatures at every level starting
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from the local bodies to the parliament of the nation. Many of them even become more powerful
after entering the public office. They influence the decision making and even interfere in the
functioning of the courts. Many of them while on bail fight election even win it by using money
or muscle power. There has been a tremendous growth in the number of lawbreakers who
become lawmakers. It means that elections are not being won by right but by using might. It has
led to the tremendous growth of the cult of the gun in the Indian democratic fabric.
If you wish to be successful in the world, promise everything, deliver nothing.
The above-mentioned quote given by Napoleon Bonaparte justifies the deeds of the politicians
today. The Election Manifestos are like the fantasy fairy tale where everything is perfect and in
an ideal state. One of those promises is a crime free society which is often quoted. But the
reality is that many of the political parties after winning the election follow the above-mentioned
dictum but this promise is fulfilled at least by providing an alternative to the criminals as they are
now the lawmakers who can change the law of land by either interfering with the functioning of
the law enforcement agencies or by molding the laws to their own advantage to suit their
personal whims and fancies.
Earlier this was a process where politicians used to provide protection to the criminals who in
turn promised muscle support to the politicians during the election times by various unlawful
activities such as booth capturing, bogus voting, vitiating the fairness of the elections. Now the
phenomenon has gone a tremendous change and the goons are seeking legitimacy to their
unlawful power which may turn it into authority and politics on various political offices provide
them this legitimacy. By winning elections many of them patronize politicians and their
respective parties. The persons holding political power or occupying public office are assumed to
have the skill of good governance, but how one could expect it from these goons?
Today in common parlance politics has become synonymous to crime; former was once
remarked as „Master Science‟ by Aristotle, father of Political Science. People fear politicians
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these days, due to this view. In theory, we are living in a democratic setup but these types of
practices force us to think it as of anarchy or the state of lawlessness. Crime is an illegal act done
to disturb the balance of the society or the social order and politics is an act which is legal and
done to bring equilibrium in the society. Politicians very often justify their wrong by citing
another wrong and claim that the wrong committed by them is in less intensity as compared to
the one committed by another. But here they forget that what they did is also a wrong, no matter
how small it is?
We have scores of examples from the Indian Political system which prove that many of the
criminals are being elected to the pious lawmaking bodies. Mohammad Shahabuddin, a legislator
in Indian Parliament from 1996-2008 was elected from Siwan Lok Sabha Constituency on party
ticket of Rashtriya Janata Dal, headed by Lalu Prasad Yadav. In the year 1996, he was named as
a Minister of State for Home Affairs in HD Deve Gowda‟s council of ministers. He was
subsequently sentenced for life under the charges of kidnapping with an intention to murder and
as many as 34 odd criminal charges against him. Finally, he was debarred from contesting 2009
general elections. If he would have been allowed the chances were quite high that he would have
been re-elected. Mukhtar Ansari emerged as victorious on the Mau seat in the Uttar Pradesh
Assembly elections of 2007, at that time he was lodged in Ghazipur Jail and fought as an
independent candidate. Shibu Soren is another example who was found guilty of the murder of
his secretary and was a chief minister of Jharkhand state. Atiq Ahmed currently in Deoria jail
was a legislator on the ticket of the Samajwadi party from 2004-2009. It will be ironical to hear
the fact that he was representing Phulpur Lok Sabha constituency at that time; which was the
constituency of the first prime minister of India Pt. Jawaharlal Nehru. In today‟s world politics is
not the last but the first resort of a scoundrel.
"The Nexus has created a network, which together is running a parallel Government; pushing
the state's apparatus into irrelevance ... The don with political clout could jeopardize the
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administration and endanger national security."14

Now we turn ourselves to the remedial measures taken by our system to get rid of this poison.
Indian Judiciary being the protector of the Rights of Individuals and upholder of the Constitution
of India has come forward and played an active role in bringing reforms in the system to get rid
of this poison. In last few years, the doors of various High Courts in the country and Apex Court
have been knocked by many public-spirited citizens, organizations, NGO‟s and the courts have
taken cognizance of the matters and given its judgments to restructure the system.
These include the Association for Democratic Reforms (ADR) judgments which enforce the
disclosure of candidates‟ details about his/her financial, educational and criminal background15 at
the time of nomination for election. This abovementioned judgment was again upheld after the
Court struck down the Representation of People (Amendment) Act 2002 passed by Parliament,
which sought to overturn the ADR Judgment 16. The trigger for these petitions was the media‟s
exposing of corruption in high places. These proved to be far-reaching Judgments as candidate
information was collected, analyzed and disseminated by civil society networks around India,
most notably the National Election Watch (NEW) network of over 1500 organizations. Most of
the later Judgments perhaps came out of these two judgments as civil society organizations got
themselves involved in seeing the candidate‟s data and monitoring elections. The Central
Information Commission (CIC) declared political parties as public authorities under the Right to
Information (RTI) Act 17. This strengthened an earlier ruling of the CIC that Income Tax Returns
of Political Parties would become available18. This has led to enhanced scrutiny of political party
14

Vohra, N. (1993). Vohra Committee Report. [online] NEW DELHI. Available at:
https://adrindia.org/sites/default/files/VOHRA%20COMMITTEE%20REPORT_0.pdf [Accessed 24 Nov. 2018].
15
Union of India v. Association for Democratic Reforms, AIR 2002 SC 2112
16
Supra 5
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finances, including a recent EC initiative asking the Central Board of Direct Taxes (CBDT) to
cancel tax exemptions to 10 parties that did not file their tax returns. Media has also raised public
awareness of the fact that well over 75% of donations to political parties are from „unknown‟
sources. The parties use a loophole in the Law permitting them not to list the source a donation
that is less than Rs.20, 000. In other democracies, each and every rupee or dollar received has to
be accounted for and is open to public scrutiny.
Another set of judgments relate to reducing criminalization of elections and politics. The Court
has ordered that trials of legislators facing criminal cases should be completed within one year19,
and convicted MPs and MLAs should be immediately disqualified 20. In 2001, the Court ruled
that conviction even in a lower Court was a sufficient ground for disqualification of a candidate
from contesting the next election unless a higher Court had specifically overturned or reversed
the judgment21. Mere stay order on a sentence and an appeal which was pending before any court
of law was not a plausible ground for allowing the person to contest upcoming elections. These
are recent judgments whose consequences are potentially far-reaching. There are many sitting
legislators in Parliament and the State Assemblies who face trials in one or the other criminal
matter. If some of them are convicted, it would lead to change at a large scale, and eventually
may lead to the fall of a few State Governments. The Court barred those in jail from contesting
elections22.
The third set of judgments relating to the financing of elections and parties. The Supreme Court
directed the Election Commission of India to take legal action against the Bhartiya Janata Party
(BJP) and Indian National Congress (INC), the two major political parties in the arena for

19

Public Interest Foundation v. Union of India, 2018(11)SCALE414
Lily Thomas v. Union of India, AIR 2013 SC 2662
21
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22
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accepting donations from foreign sources23, which is illegal under the current law. Unfortunately,
there is no prescribed penalty for the same. It empowered the Election Commission of India to
take action in cases of filing of false election expenses24. The Judgment was triggered off by a
petition saying that a former Chief Minister had paid off the media to publish favorable stories,
popularly called „paid news‟ to influence the outcome of the elections and it amounted to misuse
of power. It is well known that this phenomenon is rampant, and the Election Commission of
India and civil society have tried and are trying to monitor it.
The fourth set of Judgments relates to filing or declaring false information by the candidates at
the time of filing the nominations. The Court has empowered the Election Commission of India
to take action in cases where false information on assets and criminal records is filed by
candidates with their nomination papers25, and has even empowered the returning officers to
reject the nomination papers of candidates which carry incomplete information in terms of assets,
liabilities, and criminal cases (Pending and completed both) 26. The Court has also directed the
Election Commission of India to bring the issue of election manifestos and „freebies‟ under the
Model Code of Conduct 27 to ensure the fulfillment of the election promises done with the voters
during campaigning. This came in response to a petition about political parties promising all
kinds of things to voters from free food to electricity, cycles, laptops and many more, for which
the cost would be borne by the public exchequer. For e.g. the new Chief Minister of the new
truncated state of Andhra Pradesh, already facing huge financial deficits and lesser tax revenue
collections, waived off all loans of farmers amounting to a mammoth cost of Rs. 43,000 crores
within fifteen days of taking the oath of office. Earlier the Central Government and the Chief
23
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Minister of Tamil Nadu had also done the same and set a precedent for others to be followed.
Even the New Chief Ministers of Uttar Pradesh and Punjab also did the same during the year
2017-18. This would, in turn, increase the deficit in the economy and in turn, would burden the
public sector banks, who would increase the interest rates, which will directly affect the
investment into the economy. Even this year the Indian National Congress in its party manifesto
for the Rajasthan Vidhan Sabha (Legislative Assembly) Elections has promised the same if they
are voted to power. There is another judgment which says that the voter can reject all the
candidates contesting the election using an additional “None of the above (NOTA)” option on
the Electronic Voting Machines (EVMs)28.
To put it plainly, civil society activities have prompted more visible transparency; received
judgments to check the disturbing ascent in officials confronting criminal cases and guaranteed a
more noteworthy transparency and accountability in political gathering funds, and punishments
for documenting false data. Voters are now able to dismiss all candidates, and there is an
endeavor to check abuse of open assets amid campaigns. While these are for the most part
ventures forward, they are essentially insufficient too will see somewhat later.

5. FURTHER SCOPE OF REFORMS
India is the largest democratic country in the world in the last 60 years 16 Lok Sabha elections
and 350 Vidhan Sabha Elections have been conducted. The Constitution makers have given us
an independent and powerful election commission and with time it has gained more power by
taking more and right and autonomy from the Parliament.

28

Supra Note 5.
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Simultaneous Elections:
Election to all the three tiers of government takes place in a synchronized and coordinated
manner. “A voter cast his vote for electing members for all tiers of the government on a single
day.”
The third-tier institution (Local Self-Government) is primarily a State Subject 29 and it cannot be
done with other two tiers. So, in India simultaneous election will be the election of Lok Sabha
and State Assembly happening together. In such a scenario, a voter would normally cast his/her
vote for electing members of Lok Sabha and State Assembly on a single day and at the same
time. This can be conducted in a phased manner as per the existing practice provided voters in a
particular constituency vote for both State Assembly and Lok Sabha the same day. Barring a few
exception years within normal 5- year tenure of the Lok Sabha, the country witnesses, on an
average election to about 5- 7 State Assemblies every year. Massive expenses are borne by the
State Exchequer to conduct Lok Sabha Election and then equal, if not more, is spent as a
combined exercise of assembly and local body polls. Simultaneous Elections would reduce the
massive expenditure that is currently incurred for the conduct of separate elections. Even the
whole of Administrative Machinery gets engaged in elections work which affects the
productivity of other government services. Frequent elections bring the normal functioning of the
government to a standstill. The Government following the Model Code of Conduct cannot
announce any new scheme as it may amount to October Surprise, make any new appointment
transfer or posting without EC approval during this period. It would help to reduce the policy
paralysis that results from the imposition of the model code of conduct during election time.
Frequently holding of elections tend to disrupt the normal public life and it affects the
functioning of essential services. Frequent Elections also leads to frequent disruption of road
traffic by political rallies and in turn also contribute to existing noise pollution.
29

Constitution of India. ,art 246
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 Government

Due to election each year, leaders holding key posts in the government are tied up for months in
campaigning across the country leaving the functioning of the government at the hands of the
bureaucracy and allows the government to devote four uninterrupted years and allowing
government taking out one year for campaigning again. If elections are frequent, winning the
election(s) becomes the first priority of all politicians during an election.
As a result, running an administration and attending to people‟s grievances take a back seat for a
politician and the bureaucracy rules the roost. By having Simultaneous Elections, India will not
be in perpetual election mode. That will allows government at all level to concentrate on
policymaking.
 Legislative Working

Result in a logjam in the Assemblies/Lok Sabha as every party wants to be in the spotlight and
win popularity amongst the masses and will help in winning the elections. The Vicious circle of
continuous elections affects stability. If local elections are included there is always an election
taking place in our country.
 Economy

Reduce the huge economic burden of frequent elections, Model Code of Conduct also restricts a
lot of economic activity and that leads to a financial dent on the economy. The Pace of economic
development is hampered as the Model Code of Conduct is in operation wherein new welfare
schemes and measures are usually not announced.
 Argument against

Not all voters are highly educated to know who to vote for. They may get confused and may not
know whether they are voting for candidates contesting Assembly or Parliamentary Elections.
 Frequent elections


Enhances accountability because it forces the politician to meet the masses



Creates temporary jobs
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Prevents the mixing of local and national issues in the minds of the voters

Passing a no-confidence motion to conduct the elections before the expiry of the term will be
unconstitutional Article 83(2)30 – It is state‟s prerogative to decide when to call for the election.
It is against the federal features of the Constitution.
Many times a government is dissolved prematurely, so in long run having a mismatch in
elections is inevitable. For e.g. considers one scenario when the 12 th Lok Sabha gets dissolved in
just 13 days, in 1998.

5.2. Challenges to Simultaneous Elections:
Assemblies might get dissolved in an untimely manner due to political realities. Earlier
dissolution was brought about by several methods like the PM and CM advises the President or
the Governor respectively, to prematurely dissolve the Lok Sabha or State Assembly as the case
may be. The Central government has misused its power under Article 35631 in the Constitution of
India by imposing the President‟s rule in States ruled by opposition parties and dissolving
Assemblies resulting in premature elections.
According to Article 8532 and Article 17433 of the Constitution of India, elections to Lok Sabha
and Legislative Assemblies have to be held within six months of dissolving either of them. It is
not feasible if elections are held only at a fixed duration and if elections are not held within six
months, it would be a travesty of democracy. The Simultaneous elections can work only if each
and every government lasts five years regardless of confidence.
30

The House of the People, unless sooner dissolved, shall continue for five years from the date appointed for its
first meeting and no longer and the expiration of the said period of five years shall operate as a dissolution of the
House.
31
Provisions in case of failure of constitutional machinery in State.
32
The President shall form time to time summon each House of Parliament to meet at such time and place as he
thinks fit, but six months shall not intervene between its last sitting in one session and the date appointed for its first
sitting in the next session.
33
(1) The Governor shall from time to time summon the House or each House of the Legislature of the State to meet
at such time and place as he thinks fit, but six months shall not intervene between its last sitting in one session and
the date appointed for its first sitting in the next session.
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Feasibility of Simultaneous Elections:
If Britain can do it, why can‟t India? In Westminster itself, in 2011, British Parliament passed
Fixed Term Parliament Act, 2011 which stipulated that – “Elections will be held every five years
on the first Thursday in May”.
A government in the office can only be removed and a fresh election called if either by a twothird majority including absent members, parliament decides to advances the date of the
elections. If by the same sort of two-thirds majority, parliament passes a no-confidence motion.
If this motion is not reversed within a fortnight by the sitting government, also with a two-thirds
majority, then new election has to be called. Thus, every government can last full five unless it
has a two-third majority against it. This is a tough but fair rule.
In Indian conditions, one could modify it by putting the bar at 60%. But the idea is that elected
government should not be lightly dismissed. The UK has not extended this principle to the
regions as parliament at Westminster does not have the power. For India, any such action would
require a re-examination of Article 35634 of the Constitution of India.

Issuing of no- confidence motion
There is no mention of a No-Confidence motion in the Constitution. It finds mention in rule 198
of the rules and conduct of business of the Lok Sabha that states 50 or more members of the Lok
Sabha can move a No-Confidence motion, if the motion is passed the government has to resign
and if neither party is able to form the government premature polls are conducted or they are
termed as mid-term elections as were held during 1998-99 that 12th Lok Sabha was dissolved.
A solution by Law Commission report in 1999
In German Parliament, when a no-confidence motion is moved against a chancellor, a confidence
motion has to be moved as well, so if both motions pass, then the new chancellor is appointed by
the German President.
34

Supra 23
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Taking the system in India, if it is adopted, it could possibly mean that the Election will be held
in a period of 5-years without violating the national mandate of government formed by the
consent of elected lawmakers and people‟s representatives. India can start holding simultaneous
elections. It would need a constitutional amendment for which there should be unanimity on the
proposal. Recommendations of the Law Commission35 are that the elections of Legislative
Assemblies whose term ends six months after the general elections to Lok Sabha be clubbed
together. However, the result of such elections can be declared at the end of the assembly‟s
tenure. Even the Election Commission of India has suggested that the term of Lok Sabha could
commence and expire on pre-determined dates and to avoid premature dissolutions, no
confidence motions should be moved simultaneously with a confidence motion for the individual
hoping to be the next PM or claiming to muster the majority support of the popular house of the
Parliament. If the house is still dissolved, the President can run the government for the rest of
the term – or, if that period is long, fresh elections can be held for a house whose life would be
only of the remaining period not a full fledge term of five years. Assemblies can, as a one long
time measure, be extended or curtailed to align their elections with the Lok Sabha cycle.
Elections to State Assemblies should be held within a three months window around the Lok
Sabha polls36.
The Standing Committee on Personnel, Public Grievances, Law and Justice, with Dr. E.M
Sudarsana Natchippan as its Chairperson submitted its report on the “Feasibility of holding
simultaneous Elections of people (Lok Sabha) and State Legislative Elections on December 17,
35

http://lawcommissionofindia.nic.in/SE-Summary.pdf [Accessed on Nov. 30, 2018.]
36

Liz Mathew, Simultaneous elections for Lok Sabha and Assembly: How idea came, what implementation will
mean,The Indian Express,( (Jan. 29, 2019, 12:08 AM), https://indianexpress.com/article/explained/holding-loksabha-and-assembly-polls-together-how-idea-came-what-implementation-will-mean-5045403/
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2015.
Conditions for holding Early Elections
The committee recommended that in order to hold early elections to Lok Sabha and State
Legislative Assemblies, one of the two conditions must be met:
1) A motion for an early general election must be agreed to by at least two-thirds of all members of
the house.
2)

A no-confidence motion must be passed by the house, and with no alternative government being
confirmed within 14 days of passing a confidence motion.

The Holding of elections in two phases

Elections could be held in two phases. Elections to some Legislative Assemblies could be held
during the midterm of Lok Sabha. Elections to the remaining Legislative Assemblies could be
held with the end of Lok Sabha‟s term.
Schedule of Bye – Elections
Bye – Elections to all seats that become vacant may be conducted together during a predetermined time period.

6. CONCLUDING COMMENTS
The authors are of the view that with the development and advancement of the technology in this
age of 21st century each and every social, economic or even political
institution is also influenced by the change(s) happening in the scientific world. Many of the
countries such as Estonia have even introduced the concept of voting by a mobile phon. India
can also do this but we are to consider the problem of lack of technical education amongst the
masses which still persist in our country. The abovementioned reforms are the best examples of
the adaptability which our system has and is known for. These are some of the reforms which
have taken place in recent years after the vigilant citizens have approached the courts and the
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legislatures. Here also conflict is visible that some sections of the society support the changes but
the ones who were in the beneficial position due to the flaws in the system are opposing it
because they fear that their power might be lost and they may have to face the music i.e. pay for
their deeds. These reforms according to the authors are not exhaustive; as the technology and
society will be advanced the problems also reach an advanced level. Today, we need a vision
which would foresee the future aspects as well and then reform the existing system as our
Constitution Makers did almost seventy years ago. It is due to the flexibility of our system that
had stood the tests of time, turmoil, and tussle. We have to exhibit that quality by removing all
the ill elements from our system so that we may achieve the goals which have been set before us
by our Constitution. We are of the view that all the stakeholders should come forward to
streamline the system, restore its efficiency and above all its integrity which is not the job of
Courts and a few public-spirited citizens. All the eligible voters should come out of the comforts
of the living rooms on the day of polling and vote for a change by exercising their franchise and
not just enjoying it as a government declared holiday.
“Be the change you want to see in the world.”
- Mahatma Gandhi
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FREEDOM OF SPEECH AND EXPRESSION UNDER A QUESTION MARK IN
INDIA
-

Khushboo Sharma37

ABSTRACT
„I disapprove what you say, but I‟ll defend to the death your right to say it...‟
-Voltaire
“Without freedom, no art; art lives only on the restraints it imposes on itself and dies of
all other...”
-Albert Camus
Freedom of speech is the remarkable freedom in any democracy, lacking which; it would be
unrealistic to reach political truth in public life. It ensures a „marketplace for ideas‟ and allows
society to grow endlessly by expanding new ideas, opinion and conversation. It is a key for selfexpression, which is an important vehicle of a free sense of right and wrong.
On 26th January 1950, India adopted the Constitution of India, which sombrely determined to
secure to all citizens the freedom of thought, expression, belief and worship. The freedom of
speech was explicitly recognized as a fundamental right under Article 19(1)(a).
However, this freedom is not supreme and is subject to restrictions provided under Article 19(2).
It is often said that to know the factual character of a society, one needs to just look at the limits
imposed on the freedom of speech and expression in it. This document attempts to shorten and
expose the legal structure around freedom of speech in India.
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INTRODUCTION TO FREEDOM OF SPEECH AND

EXPRESSION:
The Expression is a matter of freedom and right. The liberty of thinking and right to know are
the sources of expression. Freedom of expression is essential for the development of individual
personality. Freedom of expression is a dynamic democratic setup of State where people are the
Supreme Ruler. As a human being it very much important for us to express oneself to others
without any fear. Iver Jennings said, „without freedom of speech, the appeal to reason which is
the basis of democracy cannot be made.‟38 Milton in his Aeropagitica says that exclusive of this
freedom there can be no strength in the ethical and intellectual life of either the individual or the
nation.39
As said by Laski “Democracy is Government by discussion” could be unbeaten only when there
is effectual participation of the people in the Government. So education is very important for
dealing with the right provided to us.
The freedom of expression has been a necessary condition for a democratic polity. According to
Kant “The fundamental postulate of liberty, is that no man can be used as a means as man is an
end to him as well as to the others‟40.

Freedom of speech: Articles 19(1) and 19(2)
Importance of freedom of speech
Freedom of speech considered basic freedom. This right is the essence of free society. It means
38

Jennings, W.I., Cabinet Government, 13. [Cited in Dr. Madhabhusi Sridhar, The Law of еxprеssion, An
Analytical Commentary on Law for Media 18 (Asia Law House, Hyderabad, 18, (2007)].
39

Johan Milton, Aеropagitica and Other Tracts, 27 (1644).

40

Immanuel Kant, "Mеta Physics of Morals". [Cited in Dr. Madhabhusi Sridhar, The Law of еxprеssion, An
Analytical Commentary on Law for Media 18 (Asia Law House, Hyderabad (2007)].

Indian national law review
thelawlearners.com
Page | 45

Indian National LAW Review

VOLUME I

ISSUE II

to express one‟s own opinion freely without any fear or restriction.
Freedom of speech is a pillar of democratic government. This freedom is essential for the proper
functioning of the democratic process, it has been truly said that it is the mother of all other
liberties41.
Freedom of speech and expression opens up channels for free discussion of issues. It help‟s in
exchange of ideas, knowledge, and information in a society.
Importance of freedom of speech can be seen worldwide as various international convention
guarantee this right like universal declaration of human rights, the European convention on
human rights and fundamental freedoms, the International convention on civil and political rights
etc.
Case Laws
In „Maneka Gandhi VS Union of India‟42, justice Bhagwati has emphasized on the significance
of the freedom of speech and expression in these words:
“Democracy is based basically on open debates and open discussion, for that, is the only
remedial of government action in a democratic unit. If democracy means a government of the
people, by the people it is obvious that every citizen must be entitled to participate in a
democratic process in order to enable him to intelligently exercise his right of making a choice,
free and general discussion of public matters is absolutely essential43.”
In 1927, „Whitney v. California, Justice Louis Brandeis‟44 made a very important statement on
the liberty of speech in the context of the US Constitution.
“Those who won our sovereignty believed that the final end of the state was to make men open
to develop their faculties they believed freedom to be secret of happiness and courage to be the
41

Report of the second press comm.., volume 1, 34-35

42

AIR 1978 SC 597: (1978) 1 SCC 248
AIR 1978 SC 597: (1978) 1 SCC 248
44
247 US 241
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secret of freedom they believed that liberty to think as you will and to speak as you think are
means indispensable to the discovery and spread of political truth that without free speech in
assembly discussion would be futile that public discussion is political duty and that this should
be a fundamental principle of American government45”
Therefore freedom of speech is very essential for every democratic country; it gives greater
connotation to the citizenship of a person by giving the person a political and social life.
Art.19 (1)(a) & 19(2) of the Constitution
Freedom of speech enjoys a special position in the Indian Constitution. Its importance can be
seen in the Preamble of the Constitution itself which confirms to all citizens inter alia Liberty of
thoughts, expressions belief, faith and worship.
Article 19(1)(a) of Indian Constitution guarantees to all citizens the right to freedom of speech
and expression and article 19(2) provide reasonable restrictions that can be imposed on the
exercise of this right. Any limitations on the exercise of the right under article 19(1)(a) not
falling within the four corners of article 19(2) are the violation of this right.
Article 19(1)(a) contain the right to express one‟s views and opinions at any matter through any
medium example by words of mouth, writing, printing, picture, film, movie, etc. It consequently
includes the liberty of communication and the liberty to spread or publish opinion but this right is
subject to certain restrictions being imposed under article 19(2).
In case of a conflict between the freedom of speech under article 19(1)(a) and the privilege of
parliament or state legislature under article 105or 194 respectively the freedom of speech will
give way to put up the legislative advantage46. It has also been lined by the supreme court that
the liberty of speech available to a member of parliament under article 105(1) as well as to
member of the state legislature under article194(1) is wider in amplitude than the right to
45
46

247 US 241
Supra. Chs. 2 & 4
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freedom of speech and expression guaranteed under article 19(1)(a) since the freedom of speech
of the members of a legislature on the floor of the house under article 105(1) is not subject to the
limitation contained in 19(2)47.
This right is available only to the citizen of India and not to foreigners. This freedom is however
not supreme and it permits the government to frame laws to impose reasonable restrictions in the
interest of the nation.

2.

SCOPE OF FREEDOM OF SPEECH & EXPRESSION

The freedom of speech and expression gives a wider scope. The phrase speech and expression
used in Article 19(1)(a) has a broad implication. The right to paint or Singh all dance or to write
poetry on literature is also covered by article 19(1)(a) because the common basic characteristics
of all these activities are freedom of speech and expression48.

3.

OBJECTIVE:

The freedom of speech and expression is required to fulfill the following objectives

To discover the truth
Historically the toughest argument for a free speech principle has been built on the importance of
open discussion to the discovery of truth. It is evident from the famous funeral address given by
pedicles as back as in 431 B Athenians. He Pericles out, did not consider public discussion
merely something to be put up with; rather they believed that the best interact of the city could
not be served with a full discussion of the issue before the restrictions on speech are tolerated,
society prevents the assembly49. The best test of truth is the power of the thought to get it

47

PV Narasimha Rao vs. Statе, AIR 1998 SC 2120
Manеka Gandhi vs. Union of India
49
Macropaеdia, Vol 15, 15th еdn. 620.
48
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accepted in the competition of the market 50. The truth would stem from free trade in ideas on the
intellectual competition.

Self-fulfilment
A second major concept of free speech is development. Each individual has a right to self
development and fulfilment. Restrictions constrain our personality and its growth. Freedom of
speech is also closely related to other fundamental freedoms. It develops the mind of a person
and give‟s inner satisfaction. Therefore, for full- fledged development of personality, freedom of
speech and expression is highly essential.

Democratic value
Freedom of speech is the embankment of the democratic Government. This freedom is essential
for the proper functioning of the democratic setup. It gives support and protection to all other
liberties. It is regarded as a mother of all other 1iberties51.
In a democracy, freedom of speech and expression open up channels for interaction and
discussion of issues. It gives equal opportunity to speak and make a path for healthy
conversations without any fear of punishment. Freedom of speech plays a critical role in the
formation of public opinion on social, political, religious and economic matters.

To guarantee pluralism Liberty of speech
Ensuring the diverse types or lives is important and endorse the self-esteem of those who follow
a particular lifestyle. The French Council constitutional and the Italian constitutional courts have
ruled that the free speech rights of media corporations may be restricted to ensure that the
Constitutional value of pluralism is safeguarded. It gives a mechanism to establish a balance
between stability and social changes.
So, it can be concluded that freedom of speech empowers the discovery of truth and it is
50
51

Abrams v. US, 250 US 616, 630-631 (1919).
Report of Second Press Commission, Vol. 1, 34-35
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important to the working of a democratic Constitution and is a facet of human self-fulfilment or
independence. It is the speaker's interest in communicating ideas and information and equally in
the interest of the audience in receiving ideas and information.

4.

LAW OF EXPRESSION IN INDIAN CONSTITUTION

The people of India gave to themselves, the Constitution of India, with a vision of make it
sovereign, Democratic, socialistic and Republic. One of the major objectives of the Indian
Constitution is to secure FREEDOM OF THOUGHT AND EXPRESSION to all the citizens.
The preamble of the Constitution itself confirms to all citizens Liberty of thoughts, expressions
belief, faith and worship. Freedom of expression is among the foremost of human rights. It is the
practical application of individual freedom of thought. Freedom of thought is personal a freedom
and freedom of expression is collective freedom, whose character becomes more and more
distinct as the practical methods of their distribution increase and improve. The liberty of free
speech is absolutely crucial for the preservation of a free society in which Government is based
upon the permission of a well-versed citizenry and is dedicated to the conservation of the rights
of all, even the most loathed minorities52.

5.

INTERNATIONAL PERSPECTIVE OF FREEDOM OF

EXPRESSION
Freedom of expression under constitutions of Different countries Freedom of speech and
expression is guaranteed by several Constitutions in the World. They are:
(i)

The First and Fourteenth Amendments to the Constitution of United States,

(ii)

The Common Law of England,

(iii)

Section 40(6)(1) of the Constitution of Eire, 1937.

(iv)

Section 18(1) (e)(f)(g) of the Constitution of Sri Lanka, 1972.

52
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(v)

Articles 50 and 51 of the Constitution of the USSR 1977, and

(vi)

Section 298 of the Government of India Act, 1935.

The First Amendment to the Constitution of USA provides Congress shall make no law respecting
the establishment of religion or prohibiting the free exercise thereof or abridging the freedom of
speech or of the press; or the right of the people to assemble peaceably and to petition the
Government for a redress of grievance.

6.

FACETS

OF

SPEECH

AND

EXPRESSION

UNDER

ARTICLE 19(1)(A)
The freedom of speech and expression under Article 19 (1)(a) is a concept with diverse facets,
both with respect to the content of the speech and expression and in the means through which
communication takes place. It is also a dynamic concept that has evolved with time and advances
in technology53.
Article 19(1)(a) cover the liberty to express oneself by word of mouth, writing, printing, picture
or in any other way. It includes the freedom of communication and the right to promulgate or
publish one's views. The communication of ideas may be through any medium, newspaper,
magazine or movie54. Including the electronic and audio-visual media.

Right to Circulate
The right to free speech and expression contains the right not only to publish but also to circulate
information and opinion. Without the right to circulate, the right to free speech and expression
would have diminutive meaning. The freedom of circulation has been held to be as essential as
the freedom of publication55.

53

Madhavi Goradia Diwan, Facets of Media Law 5.
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55
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54

Indian national law review
thelawlearners.com
Page | 51

Indian National LAW Review

VOLUME I

ISSUE II

In „Sakal Papers v. Union of India‟56 to the Supreme Court thought that the state could not create
laws which directly influence the movement of a newspaper for that would amount to a breach of
the liberty of speech. The liberty under Article 19(1)(a) extends not only to the matter which the
citizen is entitled to circulate but also to the volume of circulation57. This case arose out of a
challenge to the newsprint policy of the Government which restricted the number of pages a
newspaper was entitled to print.
Likewise, in „Bennett Coleman & co. v. Union of India‟58 the Supreme Court held that
newspaper should be left free to determine their pages and their circulation. This case arose out
of a constitutional challenge to the validity of the Newspaper (Price & Page) Act, 1956 which
empowered the Government to regulate the allocation of space for advertisement matter. The
court held that the curtailment of advertisements would fall foul of Article 19(1)(a) since it
would have a direct impact on the circulation of newspapers. The court held that any restraint
leading to a thrashing of advertising revenue would have an effect on movement and thereby
impose on the freedom of speech.
In „Indian express Newspapers v. Union of India‟59 is a challenge to the imposition of customs
duty on import of newsprint was allowed and the impugned levy struck down. The Supreme
Court held that the expression 'freedom of the press‟ although not specifically used in Article 19
was comprehended inside Article 19 (1)(a) and meant liberty from interference from ability
which would have the result of interference with the content & the movement of newspapers.
In “LIC v. Manubhai Shah”60 the Supreme Court held that the freedom of speech and
expression‟ must be broadly construed to include the freedom to circulate one's views by word of
mouth or in writing or through audio visual media. This includes the right to propagate one's
56

AIR 1962 SC 305
Idid., P. 313
58
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60
(1992) 3 SCC 637
57

Indian national law review
thelawlearners.com
Page | 52

Indian National LAW Review

VOLUME I

ISSUE II

views through the print or other media.
The honourable court observed:
Freedom to air one's view is the strength of any democratic state and any attempt to stifle or
suffocate or gag this right would sound a death knell to democracy and would help user in
autocracy or dictatorship.
The court held that several efforts to refute the right to movement and propagation of ideas must
be frowned ahead unless it falls within the mischief of Article 19(2).

Right to receive information
The freedom of speech and expression‟ includes not only the right to express, publish or propagate
information and its circulation but also to receive information. This was held by the Supreme
Court in a series of judgement which have discussed the right to information in varied contexts
from advertisements enabling the citizens to get vital information about life-saving drugs61, to
the right of sports lovers to watch cricket62 and the right of voters to know the antecedents of
electoral candidates63.

Right to broadcast
The concept speech and expression has valued with the progress of technology and encompasses
all available means of expression and communication. This would comprise the electronic and
the broadcast media.
In „Odyssey Communications (P) Ltd v. Lokmidayan Sanghatana‟64, the Supreme Court held that
the right of a citizen to exhibit films on the State channel Doordarshan is part of the fundamental
right guaranteed under Article 19(1)(a). The court held that this right was similar to the right of
a citizen to publish his views through any other media such as newspapers, magazines,
61

Tata Press vs. MTNL, (1995) 2 SCC 161.
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advertisements, hoardings and so on. In this case, the petitioners challenged the exhibition on
Doordarshan of a serial titled Honi Anhoni on the ground that it encouraged superstitious and
blind faith amongst viewers. The petition was dismissed as the petitioner futile to show proof of
prejudice to the public.
The right to broadcast was also recognized in „LIC v. Manubhai D. Shah Doordarshan‟65 refused
to telecast a documentary film on the Bhopal Gas Disaster titled Beyond Genocide, on the
ground that the film had lost its relevance and that it criticised the action of the state
Government. The supreme court held that the film maker had a fundament right under Article
19(1)(a) to exhibit the film and the onus lay on the party refusing exhibition to show that the
film did not conform to the requirements of the law. It was held that Doordarshan, a state
controlled agency that was dependent relative on community funds was not entitled to decline
broadcast except on basis under Article 19(2).
In another similar case „Ramesh v. Union of India‟66, a petition was filed to restrain the screening
of the film serial TAMAs on the ground that it violates Article 21 and 25 of Indian Constitution
and Section 5B of the cinematograph Act, 1952 . The film was based on the novel of
Bhismasahni, which depicted the event in Lahore immediately before the partition of the
country. Two judges of the Bombay High Court saw the and rejected the contention that it film
has propagated the cult of violence. The Supreme Court agreed with the High Court and
highlighted the need to motivate the telecasting of the film in television as it is a powerful
medium.
In another case, the freedom of cinema expression was indorsed and restrictions on exhibition of
a film were removed on the ground that scenes were not obscene. In „Bobby Art international v.

65
66

(1992) 3 SCC 637
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Om Pal Singh Hoon‟67, the Supreme Court drew a distinction between nudity and obscenity. The
petition was filed by a member of the Gujjar Community seeking to restrain the exhibition of the
film “Bandit Queen on the ground that the depiction in the film was loathsome and unethical and
a stammer on the womanhood of India‟ and that the rape scene in the film was suggestive of the
moral degradation of the Gujjar community. The Supreme Court rejected the petitioner's
contention that the scene of advance nudity was obscene with in Article 19(2) and Section 5 B of
the Cinematograph Act, 1952 and held that the object of showing the scene of frontal nudity of
the humiliated rape victim was not to arouse lustfull feeling but to disgust for the perpetrators.
Similarly, in Secretary, „Ministry of Information and Broadcasting v. Cricket Association‟68, the
Supreme Court held that Bengal, broadcasting is a means of communication and a medium of
speech and expression within the framework of Article 19(1)(a). In this case a question was arose
that the rights of a cricket association to grant telecast rights to an agency of its choice. It was
held that the right to entertain and to be entertained, in this case, through the broadcasting media
are an integral part of the freedom under Article 19(1)(a).
If the right to freedom of speech and expression includes the right to disseminate information to
a wide of the population as is possible the access which facilitates the right to be so applied is
also an integral part of the said right. The term expression‟ under Article 19(1)(a) covers the
right of an individual to entertain as also the right of the audience to be entertained and the
participants in a sports event have a right to entertain69.

Right to advertisement (commercial speech)
A product or a service may advertised through a variety of methods such as hand bills, circulars,
direct mail, billboards, signboards, sky signs, roof signs, loudspeakers mechanical or electric
67
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devices, newspapers and magazines, radio, television, the internet and so on. 70
Till this judgement 71, advertisements were excluded from the realm of free speech. In an earlier
ruling, Hamdard Dawakhana v Union of India72, the Supreme Court held that advertisements
being a commercial gain, could not avail of the rights under Article 19(1)(a). The case
concerned a challenge to the provisions of the Drugs and Magic Remedies (objectionable
Advertisements) Act, 1954 which was intended at preventing self medication. The court held
that although an advertisement was a form of speech, it ceased to fall within the concept of free
speech when it took the form of a commercial advertisement seeking to promote trade or
commerce. The court observed: "Freedom of speech goes to the heart of the natural right of an
organised freedom loving society to impart and acquire information about the common interest 73.
If any limitation is placed which results in the society being deprived of such right then no doubt
it would fall with in the guaranteed freedom under Article 19(1)(a). But if all it does is that it
deprives a trader from commending his waves, it would not fall within that term.”74
It is snooping reasoning to deprive commercial advertising from protection under Article
19(1)(a). Traders and businessman, who advertise for commercial gain, are no different from
newspapers and other media that are run as commercial, profit making enterprises. This is why
the media enjoy no special status or immunity and are subject to the general laws of the land,
including those relating to taxation. The reasoning that those advertising for commercial gain
were disentitled to enjoy the right of free speech under Article 19(1)(a) appears flawed.

Right to conduct interviews
This is a limited right, subject to the willing consent of the person being interviewed. A number
70
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of cases have risen where the right of the media to interview prisoners or under trials has been
examined.
In Prabha Dutt v. Union of India75 the petitioner was seeking to India, interview the condemned
prisoners Billa and Rangn. The court held that the press does not have an absolute or unrestricted
right to information and there is no legal obligation on the part of citizens to supply that
information. An interview may be conducted provided that prisoner gives his consent to being
interviewed. The right to interview would also be subject to Rule 549(4) of the manual for the
superintendence and Management of Jails which allows every prisoner sentenced to death to give
interviews, engage in communication with relations, legal advice etc. as the jail superintendent
considers reasonable.
In State v. Charulata Joshi76, the Supreme Court reiterated the restricted scope of this right. The
Additional Session Judge had granted the news magazine, India Today a blanket permission to
interview Babloo Srivastava who was lodged in Tihar Jail. The court held that the under trial
could be interviewed or photographed only if he expressed his willingness. The interview had to
be regulated by the provisions contained in Jail Manuals and could be published in a manner that
did not impair the administration of justice.

Right to report court proceedings
The right to report judicial proceedings is necessary for transparency. Justice not only be done, it
must also be seen to be done. Openness is a safeguard against judicial error and misconduct. "In
the darkness of secrecy sinister interest, and evil in every shape, have full swing only in
proportion as publicity has place any of the checks applicable to judicial injustice operate.
The media enjoys advantages on behalf of the citizens righto be informed on various matters of
paramount importance.
75
76
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The reporter has a fundamental right to attend judicial proceedings and the right to publish report
regarding the proceeding. This right is available in respect of judicial and quasi judicial
tribunals.77
In Naresh Shridhar Mirajkar v. State of Maharashtra,78 the Supreme Court held that the court
may limit the publicity of proceedings in the interests of justice. The court has the inherent
power under Section 151 of code of civil Procedure, 1908 to order a trial to be held in camera,
but this power must be used with great caution and only where the court is satisfied without
doubt that the ends of justice would be defeated if the case were to be tried in open court.79

Right to expression beyond national boundaries
The right to expression transcends national boundaries. The revolution in communications and
the electronic media has broken down transnational barricades. It has made possible the
transmission of information to any part of the world in a matter of seconds. It is possible via
internet and phone.
“Everyone has a right to freedom of opinion and expression, this right includes freedom to hold
opinions without interference and to seek, receive and impart information and ideas through any
media and regardless of frontiers.”80

Copyright versus the freedom of expression
The law of copyright is certainly to prevent plagiarism and unfair exploitation of creative work.
It is a usual extension the freedom of speech and expression protected under Article 19(1)(a) of
the constitution. If an individual enjoys the freedom of speech and expression, he must also be
definite protection of the intellectual property in his expression. Absence of such protection
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would demoralize creative artists and have a chilling effect on creative activity. 81
Copyright is not a positive right to do something but confers a negative right which limits other
from copying the unique work of an author. A right for one person is thus a restriction on
another. The law of copyright protects the right of one person and confines another.
The question arises is as to whether the tight of the copyright owner infringes the freedom of
expression82 of another person or his freedom of business.83 Unlike defamation, contempt,
morality, decency, incitement to an offence etc., copyright is not one of the specified restrictions
imposed under constitution.84 The right of free expression or free trade cannot be overextended
to mean that a person can be permitted to benefit from another's property or the fruits of another's
labour. Writer G. Davies in “Copyright and the Public Interest” observed that copyright serves
the public interest in freedom of expression. By allowing the creator to derive a monetary award
from the work, his creative independence and right to create and publish according to his own
wish and ethics is assured.

Right to criticize
“Acceptance by Government of a dissenting press is the measure of the maturity of a nation"
Freedom of speech and expression covers the right to criticize Government, the requisite of a
healthy democracy.
In a leading American case Terminiello v. Chicago85 the rational behind the freedom of speech
was explained J. Donglas:
"[A]function of free speech under our system of Government is to invite dispute. It may indeed
best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with
81
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conditions as they are, or even stirs the people to anger. 86 Speech is often provocation and
challenging. It may strike at prejudices and preconceptions and have profound unsettling effects
at it presses far acceptance of an idea. There is no room under our constitution for more
restrictive view for the alternative would lead to standardization of ideas either by legislatures,
courts or dominant political or community groups."87
In Kedar Nath Singh v. State of Bihar88 there arose out a constitutional challenge to sections 124
A and 505 of Indian Penal Code,1860 which penalizes attempts to excite disaffection towards the
Government by words or in writing and publications which many disturb public tranquillity. The
Supreme Court dismissed the challenge but classified that criticism of public measures or
comments on Government action, however strongly worded, would be within reasonable limits
and would be steady with the right to freedom of speech and expression.
In Anand Chintamani v. State of Maharashtra89 a full bench of the Bombay High Court, while
quashing an order of forfeiture under section 95(1) of the code of criminal procedure, 1973 in
respect of “Me Nathuram Godse Boltoy” a play critical of Mahatma Gandhi, upheld the right to
criticise:
Tolerance of diversity of viewpoints and the acceptance of the freedom to express of those
thinking‟s may not accord with the mainstream are cardinal values which lie at the very
foundation of a democratic form of Government. A society wedded to the rule of law, cannot
trample upon the rights of those who assert views which may be regarded as unpopular or
contrary to the views shared by a majority. The law does not have to accept the views which
have been expressed by the petitioner as a playwright to express those views. The right of a
playwright, of the artist, writer and of the poet will be reduced to husk if the freedom of portray a
86
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message, whether it be on canvas, prose or verse-is to depend upon the popular perception of the
acceptability of that message. Popular perceptions, however strong cannot override value which
the constitution embodies as guarantees of freedom in what was always intended to be a free
society.90

Right to report legislative proceedings
This right has often been shortened in the name of legislative privilege accessible to both
parliament and the state assemblies. Legislative privilege refers to special rights conferred by
the constitution on parliament and state legislatures to safeguard freedom of speech for
legislators, to enable them to discuss and debate matters of importance without the fear of
inviting liability of any sort.91
In Tej Kiran Jain v. N. Sanjiva Reddy the Supreme Court held that
“It is the essence of parliamentary system of Government that people representatives should be
free to express themselves without fear of legal consequences. What they say is only subject to
the discipline of the rules of parliament, the good sense of members and the control of
proceedings by speaker. The courts have no say in the matter and should really have none.”92
An extension of legislative privilege is the power of the legislature to punish for breach of
privilege or for contempt of the House. Contempt of Parliament has been described as, "Any act
or omission which impedes either House of Parliament in the performance of its functions, or
which obstructs or impedes any member or officer of such House in the discharge of his duty or
which has a tendency directly or indirectly, to produce s results may be treated as a contempt
even though there is no precedent of the offence of sentence.” 93
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Once these powers of legislature came in confrontation with the media. In Searchlight case,94 a
notice for breach of privilege was issued against the editor of Searchlight, well-known English
daily for publishing an expunged portion of the proceedings of the Bihar State Assembly. The
editor's petition in the Supreme Court complaining that his right to freedom of speech had been
violated was dismissed. The Supreme Court held that the report of an expunged portion of a
member's speech would, prima facie, amount to breach of privilege. Legislative privilege
stemmed from special constitutional laws and in the event of a conflict Article 19(1)(a) would
have to yield to Article 105 and 194 i.e. Parliament Privilege has upper hand over Article
19(1)(a).
A landmark judgement 95 on legislative privilege and contempt of the legislature, arose out of a
presidential reference under Article 143(1) of the Constitution. The Allahabad Legislative
Assembly issued an arrest warrant against two Judges of Allahabad High Court for ordering the
release of one Keshav Singh against whom action had been taken for committing contempt of the
house by addressing a disrespectful letter to the speaker. While answering the presidential
reference and holding that the Judges had not committed contempt of house, the Supreme Court
stressed that legislative privilege must be subject to the fundamental rights of the citizen. The
court sounded a note of caution against the exercise of privilege and the power to punish for
contempt.
In an age of information & technology, where the live telecast of legislative proceedings has
become the whole concept of mandatory,96 legislative privilege & contempt is anachronistic.
Further in the absence of defined privileges, this power is misused with impunity. 97
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GROUNDS OF RESTRICTIONS

It is essential to uphold and preserve freedom of speech and expression in a democracy, so also
it is needed to place some limitations on this freedom for the upkeep of social order, because no
freedom can be absolute or completely unrestricted. Further in Article 19(2) of the Constitution
of India, the State may make a law imposing "reasonable restrictions” on the exercise of the right
to freedom of speech and expression on the following grounds:

Security of State:
Security of state is of vital role and a government must have power to enforce constraint on the
activity affecting it. In Article 19(2) reasonable restrictions can be imposed on free speech and
expression in the interest of security of State. The term “security of state” refers only to grave
and intensified forms of public order e.g. Rebellion, waging war against the State, revolt and not
ordinary breaches of public order and public safety, e.g. Unlawful assembly, riot, commotion.
Thus, speeches or expression on the part of an individual, which provoke to or encourage the
commission of violent crimes, such as, murder are matters, which would weaken the security of
State

Friendly relations with foreign states:
In the present global world, a state has to preserve good and friendly relationship with other
countries. Something which has probable to affect such relationship should be checked by
government. This ground was added by the constitution (First Amendment) Act, 1951. The
object behind the provision is to forbid unrestrained spiteful propaganda against a foreign
friendly state, which may risk the maintenance of good relations between India, and that state.
In India, the Foreign Relations Act, (XII of 1932) delivers punishment for libel by Indian citizens
against foreign dignitaries. It is interesting to know that member of the commonwealth including
Pakistan is not a “foreign state” for the purposes of this Constitution. The result is that freedom
Indian national law review
thelawlearners.com
Page | 63

Indian National LAW Review

VOLUME I

ISSUE II

of speech and expression cannot be restricted on the ground that the matter is averse to Pakistan.

Public Order:
Next limit prescribed by constitution is to maintain public order. Here it is relevant to look into
meaning of the word “Public order. Public order is something more than normal upkeep of law
and order. 'Public order‟ is identical with public peace, safety and equanimity. Anything that
disturbs public equanimity or public peace disturbs public order. Thus, public disturbances and
strikes encouraged with the sole object of reproving conflict among workmen are offences
against public order. Public order thus infers absence of violence and an orderly state of affairs
in which citizens can peacefully pursue their normal occupation of life. Public order also
includes public safety. Thus, creating internal disorder would affect public order and public
safety. But simply criticism of government does not necessarily interrupt public order.

Decency or morality:
The method to express something or to say something should be decent one. It should not
disturb the morality of the society adversely. Our constitution has taken care of this view and
implanted decency and morality as a ground. Sections 292 to 294 of the Indian Penal Code
provide occasions of restrictions on the freedom of speech and expression in the interest of
decency or morality. These sections forbid the sale or circulation or exhibition of obscene
words, etc. in public places. No fix standard are not laid down till now as to what is moral and
indecent. This standard varies from time to time and from place to place.

Contempt of Court:
In a democratic country Judiciary plays a vital role. In such situation it becomes crucial to
respect such institution and its order. Indian contempt law was amended in 2006 to make "truth”
a defence. However, even after such adjustment a person can be penalised for the statement
unless they were made in public interest. Again in Indirect Tax Practitioners Assn. vs. R.K.Jain,
it was held by court that, "Truth based on the facts should be allowed as a valid defence if courts
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are asked to decide contempt proceedings relating to contempt proceeding relating to a speech or
an editorial or contempt proceedings relating to contempt proceeding relating to a speech or an
editorial or article". The requirement is that such defence should not cover-up to leakage from
the consequences of a considerate effort to outrage the court.

Defamation:
A person is known by his reputation more than his treasure or anything else. Constitution has
made it a ground of restriction on freedom of speech. Basically, a statement, which injures a
man's reputation, amounts to defamation.

Incitement to an offence:
This ground was also added by the constitution (First Amendment) Act, 1951. Obviously,
freedom of speech and expression cannot confer a right to incite people to commit offence.

Sovereignty and integrity of India:
To maintain sovereignty and integrity of a state is major duty of government. Taking into it into
account, freedom of speech and expression can be restricted so as not to licence any one to
challenge sovereignty or to permit any one to discourse something which will result in threat to
integrity of the country
From above analysis, it is obvious that Grounds contained in Article 19(2) show that they are all
concerned with the national interest or in the interest of the society.

8.

THREAT TO FREEDOM OF SPEECH & EXPRESSION IN

INDIA
French weekly Charlie Hebdo‟s insolence in publishing a cartoon portraying the prophet
following a fatal attack in Paris by bomber and in Tamil author P Murunga‟s decision to
withdraw his works protests have reignited the debate and freedom of expression both at home
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and away. In India the constitution guarantees freedom of speech but not the right to offend.
The Indian Penal Code has numerous clauses that make it reliant upon the person expressing
himself or herself not to hurt sentiments or cause public dissonance, something that is open to
interpretation.
Section 153A: deals with words spoken or written or representation that promote conflict and
feelings of hostility hatred ill-will between groups the penalty of 3 years in jail or fine
Section 292 make obscene Publication (books, paper, pamphlet, writing, drawing, painting
representation figure or any object and offence the penalty is 2 year (first convention) and 5
years (second convention) and/or fine.
Section 295A: Forbids “deliberate and hateful act intended to outrage religious feeling including
words, sings, visible representation”; entails 3 year or fine.
Section 298 penalises the “utterance of words” that might hurt the religious feeling of any person
the penalty is one year of fine.

After They Expressed Themselves
Salman Rushdie: The Satanic verses was banned in 1988 and he was denied a visa for a number
of years.
James laine: mums vandalized the one Bhandarkar library to protest his character
characterization of Shiva.
Wendy Doniger: her books on Hinduism were not banned but publishers were induced to
withdraw and flesh these.
MF Husain: India‟s most celebrated artists in modern time Maqbool Fida Hussain took up Qatari
citizenship. Hussain was awarded padamshree in 1955, Padma vibhushan in 1989 and was
nominated to Rajya Sabha in 1986. He gained disrepute in 1996 when pieces that he had painted
in the 70s were republished in Hindi magazine. His paintings were often difficult to display
because the protest they generated. In 2006 the death threats and acts of defacement increased
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forcing Hussain to spend an increasing amount of time abroad his decision to take up cutters
offer of citizenship requires him to give up his Indian citizenship.
Film actress Khushboo: in 2005 Indian film actress Khushboo was charged on 22 counts of
obscenity because to have premarital sex, “provided safety measures are followed to prevent
pregnancy and sexually transmitted disease” there was a mass protest in Tamilnadu where
Khushboo was worshipped by some as goddess. Needless to say the temples built in her honour
were destroyed after this incident. But thankfully Supreme Court dismissed all 22 charges
brought against her.
Lipstick Under My Burkha: It is a film which has been denied a certificate by the censor board.
Directed by Alankrita Shrivastava, the film has won awards at film festivals and will be traveling
to festivals in Miami, Amsterdam, Paris and London. While other countries are praising it,
Country like India is putting ban on it.

9.

CRITICAL ANALYSIS

We can see what‟s happening in India when we express ourselves. The above event are examples
of imposing silence persuasively just because some people of society could not accept the other
person‟s view or they don‟t like what the other person say‟s so they give life threats to the person
and let him live life out of India. Censoring movies in the name of preserving public peace,
respecting emotions of people and similar reasons are simply absurd. It may give wrong message
to the public through indirect interpretation. It is always the best that the viewers themselves
watch it and form their own opinion. General public in a country like ours may be lacking of
proper education but not always of common sense. It is groups with interfered prejudices who
purposely garble the subject matter and deceive other people to serve their own purposes. In the
case of Khushboo, although all cases against her were dismissed, but issue is here to make a
specific point about free-speech. Adults are free to have consensual sex with other adults. The
cases against Kushboo are an example of a primitive and dangerous slant in the public mindset
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towards restricting democratic freedoms in India. The only thing disreputable about the
conclusion of the events here is that the government didn‟t punish those who filed cases against
Kushboo for saying there is nothing wrong with premarital sex. The cases were clear examples
of playful lawsuits.
In the issue of Hussain‟s paintings and their widespread condemnation by communal elements is
more a failure of society than a failure of government.

10.

CONCLUSION

“…there ought to exist the fullest liberty of professing and discussing, as a matter of ethical
conviction, any doctrine, however immoral it may be considered. “
John Stuart Mill
This quote is from Mill‟s seminal work „On Justice” which has been contributory in shaping
modern conceptions of the rights of the individual in a democratic state. Let‟s see in detail what
Mill was speaking about.
The freedom to criticize/express all ideas is an alien to every dictatorship on the earth. The
freedom of speech is that the more it is practiced in a country, the less oppressed the people are.
This includes the freedom to disapprove or criticize everything, including the nation itself. It also
contains the right to support any idea, however distasteful that idea might be to you or to any
other group in society. So its quiet clear that freedoms is a good thing. But how do we resolve
this right to support any idea with the vague notion that freedom of speech must not interrupt on
the fundamental freedoms of others?
According to Mill, there are two major parts to free speech. The Harm Principle and The
Offense Principle. The first is valid (examples of use include hate speech, provocation of
violence and making death threats) and the second is not (examples of use include profanity,
criticizing an ideology, supporting an ideology/religion). This is the footing of logic and
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reason over which we can build a suitably flexible legal structure. Without such a logical
framework, the uncertainty is a tool of oppression. The rest of this section is concerned with
understanding the democratic understanding of the harm principle.
Understanding the Harm Principle.
The only valid restrictions on freedom of speech are those that are undoubtedly meant to prevent
harm. However, governments must go about doing this without disrobing us off our freedom to
offend. We must find a balance between the two. The only way to exercise such a balance is to
restrict the law to forbid only those aspects of speech those evidently are intended to cause harm.
Consider a case of hate speech, encouragement of violence or making of death threats. A clear
and intended causal effect must be drawn between the act of expression and the harm
done. This is the only authentic way in which the Harm Principle can be evoked to restrict
certain forms of speech.
If an act of speech expresses supports for the notion of harm or contends that harm is the only
way for something to get done, it cannot be interpreted of as violating freedom of speech. This is
the distinction that is often missed. One instance involves verbally approving an act of physical
aggression (with the intention of furthering said act). The other is about simply supporting
an ideology (without calling for harmful

action).

Of

course,

the

ideology

can

have unintentional harmful consequences, but that is immaterial. It can be argued that every
significant ideology has harmful consequences, including yours and mine. This division between
action and ideology makes a world of differences in actual situations. These types of situations
that such laws are meant to help navigate. The reason why we need this clear distinction is to
avoid vagueness in practice. This distinction prevents misuse by governments that want to get
free of certain popular ideas, under the excuse that they are “terrorist” ideology.

Indian national law review
thelawlearners.com
Page | 69

Indian National LAW Review

VOLUME I

ISSUE II

MERCY PETITION
– Pooja Johri98

ABSTRACT
It is said that mercy should be tempered with mercy. Administration of justice is done by courts
and they do it according to law. The authority of court is limited. Therefore power must lie
somewhere to do the needful when the situation so demands. In India Articles 72 and 161 of the
Indian constitution confer the mercy power of the president and the governor respectively. Apart
from imperfections of the law, imperfections are possible and conceivable in the process of
administration of justice itself. Witnesses may lie; guardians of law may go corrupt ; and
because of many other reasons the truth may be prevented from

99

coming forth from coming to

the force at the time of trial of an offender; and in order to prevent miscarriage of justice it may
be necessary that somewhere someone should have the reserve power to intervene in the matter
even where the law is perfect and administration of justice is totally unimpeachable, pure
expediency may require that a person or persons otherwise guilty should be pardoned to sub
serve larger pubic interest of the society and the state, as when rebels are pardoned after a
compromise is reached. All this shows that some high authority should have the power to temper
the administration of justice with mercy when the so demands, and this power is always given to
chief executive. It is well known that constitutional principle that the president or the governor is
not personally accountable for the exercise of their powers; it is the government of the day which
is held accountable to be accountable. In the UK it was thought earlier that the exercise of
prerogatives was not subject to judicial review. But that is not the position today. Still it was
thought for some time that exercise of the prerogative of mercy was not subject to judicial
98
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review. As far as India is concerned, the courts have been increasingly asserting their power of
review over the exercise of different constitutional powers of president and governor. Since the
clemency power of the president and the governor is a constitutional power, I cannot be
curtailed by any law passed by parliament or state legislature.
Further we propose to discuss the Constitutionality accountability for exercise of mercy power
as well as the scope of judicial review.
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1. INTRODUCTION
Administration of justice is done by courts and they do it according to law. The authority of court
is limited. Therefore, power must lie somewhere to do the needful when the situation so
demands. In India Articles 72 and 161 of the Indian constitution confer the mercy power of the
president and the governor respectively. Apart from imperfections of the law, imperfections are
possible and conceivable in the process of administration of justice itself. Witnesses may lie;
guardians of law may go corrupt ; and because of many other reasons the truth may be prevented
from coming forth from coming to the force at the time of trial of an offender; and in order to
prevent miscarriage of justice it may be necessary that somewhere someone should have the
reserve power to intervene in the matter even where the law is perfect and administration of
justice is totally unimpeachable, pure expediency may require that a person or persons otherwise
guilty should be pardoned to sub serve larger pubic interest of the society and the state, as when
rebels are pardoned after a compromise is reached. All this shows that some high authority
should have the power to temper the administration of justice with mercy when the so demands,
and this power is always given to chief executive. It is well known that constitutional principle
that the president or the governor is not personally accountable for the exercise of their powers; it
is the government of the day which is held accountable to be accountable. In the UK it was
thought earlier that the exercise of prerogatives was not subject to judicial review. But that is not
the position today. Still it was thought for some time that exercise of the prerogative of mercy
was not subject to judicial review. As far as India is concerned, the courts have been increasingly
asserting their power of review over the exercise of different constitutional powers of president
and governor. Since the clemency power of the president and the governor is a constitutional
power, I cannot be curtailed by any law passed by parliament or state legislature.
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Articles 72 and 161 of the constitution
In India articles 72 and 161 of the constitution confer the above stated power on the president
and the state governors respectively. Article 72 reads as72. Powers of president to grant pardons, etc., and to suspend, remit or commute sentences in
certain cases- (1) the president shall have the power to grant pardons reprieves, respites or
remissions of punishment or suspend or to suspend, remit or commute the sentence of any person
convicted of any offence(a) in all cases where the punishment or sentence is by a court martial;
(b) in all cases where the punishment or sentence is for an offence against any law relating to
matter to which the executive power of the union extends;
(c) in all cases where the sentence is a sentence of death;
(2) Nothing in sub clause (a) of clause (i) shall effect the power conferred by law on any officer
of the armed forces of the union to suspend remit or commute a sentence passed by a court
martial.
(3) Nothing in sub-clause (c) of clause (i) shall effect the power to suspend, remit or commute a
sentence of death exercisable by the governor of a state under any law for the time being
in force.

Powers of Governor and President demarcated
Before proceeding with the discussion it is important to demarcate the powers of president and
the governor and also to define the area of their jurisdiction in the matter of mercy power. From
what we already noted from the above given articles we can broadly say that there powers are
coextensive with the extent of union and state powers respectively. The president has the power
to mercy in the matter of all those offences which relate to a matter to which executive power of
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the union extends and similarly the governor also has this power in the matter of all those
offences to which the executive power of state extends. In General we can note that executive
power of the union extends up to parliamentary laws and that of states powers of executive
extends up to state legislature. As long as the concurrent list is concerned unless otherwise
provided by the parliament or any law passed by parliament the union is not allowed to pass laws
on the subjects of concurrent list.
However, the broad demarcation between the respective powers of the president and the
governor on their difference between the executive powers of the union and the state, is subject
to two exceptions.
Firstly- The president‟s power only extends to all the punishments awarded by a court-martial,
irrespective of the nature of the offence and to subject matter to which it relates
Secondly- The president has the power in all the offences in which the sentence in the sentence
of death, even when the case falls in the executive domain of the state government.
The constitution provides that in first case of powers of president does not derogate any army
officer the power coffered on them by law to remit, suspend or give punishments by court
martial. In second case of the powers of president it does not derogate the governor‟s power to
suspend remit or pass a sentence of death.
Such power is given to the governor under sections 54 and 55 of IPC and under sections 432 and
433, Criminal Procedure Code, 1973100
It is a matter of debate that governor‟s constitutional power under article 161 extends to those
cases where the punishment is death. the subject-matter of the offence comes within the
jurisdiction of the State executive. Reading Articles 72. and I61 together, late Sri Durga Das
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Basu101 took the View that it did not, and as such the Governor was not possessed of the power
to pardon death sentence. Late Mr H.M. Seervai102 took the opposite View, and in his View in
respect of those offences which related to a subject-matter to which the executive power of the
State extended the Governor had the concurrent jurisdiction along with the President Where the
sentence imposed was a death sentence. Seervai‟s View seems to be in consonance with the
intention of the framers103, though the language of the Constitution supports the viewpoint of
Durga Das Basu. . As a result we find two lacunae in the drafting of Articles 72. and 161 of the
Constitution:
Firstly, clause (3) of Article 72 fails to mention specifically that Article 72(I)(c) does not
derogate from the power of the Governor conferred under Article 161.
Secondly, even though Articles 72 and 161 confer on the President and the Governor
respectively the power to pardon punishments, they leave ample room for doubt Whether the
power can be exercised at the pre-conviction stage as well104.

2. NATURE AND CONTENT OF MERCY POWER
At this stage it is important to know the nature and the extent of exercise of mercy jurisdiction by
the executive. There are quite a few decisions available of the supreme court of India which will
be referred to in this part. This topic is quite vast and these decisions do not throw light on each
and every aspect of this topic so the decisions of UK and US have persuasive value as well.
Article II, section 2 (I) of the US constitution says that the President “shall have the power to
grant reprieves and pardons for offences against the US, except in cases of impeachment.” It is
evident that the term „pardon‟ is broad enough to include powers of commutation and
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cancellation as well. And since the power of pardon is broad and can even be exercised at pretrial and pre-conviction stage in any case it cannot be exercised at a pre-commission stage. Thus
nether in India nor in US a pardon can be granted for a future offence or before a offence is
committed. In India , Kapur J in his dissenting judgement in K.M. Nanavati V. State of
Bombay105, assumes that the President‟s and the Governor‟s constitutional power of mercy is
equally wide and can be exercised at pre-trial stage or during the course of trial. But he has not
grappled with the implications of the use of the term “punishment” in Article 72 and 161 of the
constitution which can be held to have restricted the scope of their powers to pardon. In other
words, the language used in Constitution suggests that the president and the governor have the
power to pardon convicts and not mere offenders. As a matter of fact, Kapur J himself has
resorted to statutory criminal law to illustrate his point. In that respect under the present CrPC
there is a provision for withdrawal of the prosecution, but only with the consent of the court106. It
can, ofcourse, be argued that in the exercise of its legislative power Parliament can confer even
wider power on the prosecution. Indeed, in respect of certain categories of offenders the
executive has a vast power to refuse to give sanction for prosecution. But its desirability and
constitutionality is problematic107. In any case, power conferred by the legislature can be
withdrawn by the legislature, and qualitatively such a power is far different from the
constitutional power given to the executive which the legislature cannot encroach upon.
Pardon may be granted conditionally. If it is full and unconditional, it absolves the person both
from the guilt and the necessity of undergoing the punishment. In the eye of law he becomes
innocent as if he had never committed the crime. But it does not entitle him to claim restoration

105

K.M. Nanavati v State of Bombay, AIR 1961 SC 112: (1961) I SCR 497
See, S.321 CrPC. See also, Sheonandan Paswan v State of Bihar, (1983) I SCC 438
107
Udai Raj Rai, Fundamental Rights and their Enforcement (PHI learning, New Delhi 2011)Chap7.
106

Indian national law review
thelawlearners.com
Page | 76

Indian National LAW Review

VOLUME I

ISSUE II

of office of profit of which he has already been diverted 108. Perhaps it also does not prevent the
court from taking his prior conviction in to account where the law prescribes higher punishment
to a second offender.

2.1 Executive power of mercy and the legislature
Since the clemency power of the President and Governor is a constitutional power, it can not be
curtailed by any law passed by Parliament or State Legislature. This was made clear by the
Supreme Court in Maru Ram v Union of India. in this case the constitutionality of Section 433A CrPC was challenged on many grounds, one of the grounds being that it was violative of
Article 72 and 161. The impugned section provides that Section 432 of the code which allows
the appropriate government to remit the sentence of a prisoner, cannot be used so as to reduce the
actual period of imprisonment of two classes of prisoners below 14 years. The person covered by
Section 433-A are the persons who are sentenced to undergo life imprisonment for offences
which prescribes death sentence as an alternative punishment, and also the person who had been
sentenced to death sentence but the same has been commuted to life imprisonment. It was argued
that Section 432 CrPC was merely a statutory expression and modus operandi of the
constitutional power contained in Article 72 and 161. But the court rejected the argument.
Krishna Iyer J observed:
It is apparent that superficially viewed, the two powers. One constitutional and other statutory,
are coextensive. But two things may be similar but not the same … The source is different, the
substance is different, the strength is different, although the stream may be flowing along the
same bed …109
Consequently, the court ruled that Section 433-A was constitutional and it did not impair the
power of the President and Governor under Article 72 and 161 respectively. Despite Section
108
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433-A the Executive heads continue to possess the power to remit the quantum of sentence
including of those prisoners who are covered by Section 433-A. they can even gainfully take
broad guidance from the existing remission rules for the exercise of their constitutional powers.
This shows that the Legislature can without derogating from the constitutional powers of the
President and Governor, legislate on the subject of clemency, and clause (2) and (3) of Article 72
shows that Parliament can also confer the power to grant clemency on authorities other that
President and Governor.
The source of one power will be the ordinary law, while the source of the other power will be the
Constitution. One can be taken back by the legislature, but the other is totally untouchable. It
would also appear that acting under Entry I of the Concurrent List both Parliament and the State
Legislatures can pass within their respective spheres a general law of amnesty.

3. CONSTITUTIONALITY ACCOUNTABILITY FOR THE
EXERCISE OF MERCY PETITION
It is well-known constitutional principle that the President or Governor are not personally
accountable for the exercise of their powers; it is the government of the day which is held to be
accountable. The only question is whether this responsibility is constructive or for the reason that
the power has to be exercised on the advice of the Ministers. It was said in Maru Ram, and was
reaffirmed in Kehar Singh, that the President and Governor are to exercise their respective
clemency powers on the advice of their respective Council of Ministers. In Britain, the Crowns
mercy is exercised by the Home Secretary, and by convention no questions are asked in
Parliament on this issue. Thus the exercise of power is kept studiously away from pulls of
partisan politics. Let us hope that the same convention develops here. But the prospects appears
to be quite hazy when one reads the facts of three Supreme Court cases discussed in the next
section. Krishna Iyer J spoke with anguish in the Couse of his judgement in Maru Ram, that
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atleast on one occasion in 1977 remission was granted to the prisoners of the Tihar Jail in Delhi
for the reason that the Home Minister had visited the jail. Therefore, in the absence of principled
political norms, we have to turns to the judiciary to see if it can be of some assistance by
exercising its power of judicial review.

4. CONCLUSION
Even where the law is perfect and administration of justice totally unimpeachable, pure
expediency may require that a person or persons otherwise guilty should be pardoned to subserve
larger public interest of society and the state, as when rebels are pardoned after a compromise is
reached. All this shows that some high authority should have the power is temper the
administration of justice with mercy with mercy when the necessity so demands, and this power
is always given to the Chief Executive. As a result we find out lacunae in the drafting of Article
72 and 161 of the Constitution: Firstly, clause (3) of Article 72 fails to mention specifically that
Article 71(1)(c) does not derogate from the power of the Governor conferred under Article 161.
Secondly, even though Article 72 and 161 confer on the President and the Governor respectively
the power to pardon punishments, they leave ample room for doubt whether the power can be
exercised at the pre-conviction stage as well.
At the end we discuss Epuru Sudhakar v/s Govt. of A.P. in the case also the Governor in the
exercise of his powers under Article 161 of the Constitution had granted remission to one Gouru
Venkata Reddy who had been sentenced to 10 years imprisonment under Section 304 IPC. The
court invalidated the Governors order by finding that certain facts considered by him were either
irrelevant or false or even politically managed. That the convict was a good Congress worker
was irrelevant; that he was maintain amicable relations with the deceased family was patently
false; and contradictory evaluations presented by a responsible official like the Superintendent of
police at different times appeared to be the result of change in the complexion of government.
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NUANCES OF SOCIAL MEDIA: A STUDY IN INDIAN CONTEXT
-

Pranjal Pranshu110

ABSTRACT
Social media is a relatively new concept in the history of civilization, emerging much after the
emergence of media. Being accepted after 2000s in widespread usage, it‟s a form of media
that enables information to be transmitted through online social channels. While in Indian
context, social media has not been governed by any separate law, but the general provisions
of other laws are applicable to it. This means any social media site operating in India must
function in ways that are in consistency with the laws of this country. The internet is a
communication revolution. Empowered by this, there was a felt need to make platforms where
people can communicate, and information can be passed among each other. While one cannot
strictly define social media as a formal source of information, it is undeniable that it plays an
immense role in shaping the beliefs of many, and is a tool to propagate ones ideas. Its use in
the context of connecting people with information will be discussed in this paper. The paper
would highlight how social media shape people opinions and point out the ambiguities and
arbitrariness in laws that are currently resorted to when dealing with incidents on social
media. It would highlight many issues that plague the Social media. It would further highlight
the need to treat social media as different from ordinary media, and implore how the aspect
of active public participation is relation to the social media makes it deserving of a different
treatment to regulate it more effectively.

Key Words: Internet, Social media, Regulation, Cyber Crime, India, Privacy
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1. INTRODUCTION: HISTORY, EXAMPLES AND VARIANTS
Social media governs our life. The validity of this statement cannot be truer in this era, which has
seen people more engaged with their virtual lives than their real ones at time. In an age where
internet penetration is increasing, social media shows an increasing user base. 111 Social media
serves as a conduit of information, on which people can comment, criticize, approve or out
rightly reject as arbitrary and nonsensical any idea or information.112 In the strictest sense, social
media is a platform for the entities all around the world to share content from all over the world.
Social media is not an exclusive term available to some of the websites that provide such
services but to a plethora of them including the famous ones like Facebook, Twitter, and
Instagram113 to other less popular ones. Some sites while serving some other purpose primarily,
still may contain considerable aspects of social media.
A hard to imagine fact is that barely any form of social media existed two decades ago, even
though their physical counterparts existed aplenty. While formative years of social media began
in the beginning of 1990s, but it grew after internet started being accessible to everyone for
everyday use which was around 2000s, when it exploded as a fully featured social medium.
Internet fueled instantaneous access to information from all over the world, and thus was critical
to social media.114 As more and more devices connected to the Internet, more people started
availing the services that helped them connect to others, and the services expanded to
accommodate the needs of the people. It started incorporating new features such as now, the
111

Dave Chaffey, ‘Global social media research summary 2018’ (Smart Insights, 28 March 2018)
<https://www.smartinsights.com/social-media-marketing/social-media-strategy/new-global-social-mediaresearch> accessed 18 January 2019
112
Maya Dollarhide, ‘Social media Definition’ (Investopedia, 16 Jan 2019)
<https://www.investopedia.com/terms/s/social-media.asp> accessed 18 January 2019
113
Rebel.com, ‘An Introduction to Social media’ (Rebel.Com) <https://www.rebel.com/support/webacademy/using-social-media-with-my-website-part-1.aspx> accessed 18 January 2019
114
Souvik Das, ‘The origin and history of social media’(Thinkdigit, 7 September 2016)
<https://www.digit.in/internet/the-origin-and-history-of-social-media-31655.html> accessed 18 January 2018)

Indian national law review
thelawlearners.com
Page | 81

Indian National LAW Review

VOLUME I

ISSUE II

variety of content that could be shared increased. 115 Further, social media, unlike traditional
media allowed everyone who had access to internet and joined these sites, to be an author, and
let his work be potentially accessible to all the other users of that social media. It allowed
unpreceded ability to share content, and thus, laws were needed to develop to encompass these
new developments.
Where these laws are present, they come mostly in the form of part of cyber laws or amendments
to parts of other statutes. The present day social media laws are disseminated and their noncompilation is detrimental leading to gaps and overlaps. Moreover it makes it harder for the
people to have a better access to the laws as the legal field in this direction has still not matured
to encompass all the technicalities. There is a need for compilation of cyber laws that focuses on
the social media in needed. The necessity is to make a compilation of laws that would govern the
activities of people and other entities, defining rules, however broad, to regulate this trend.
In any case, businesses soon noticed social media and started putting their interests forward with
the help of social media.116 This was the beginning of the social media marketing. In the strictest
sense, social media marketing means using the social media for promotion of goods and services,
and is used by corporations to address a range of people. Ranging from generation of user
specific ads to fixing the image of the corporation in the social media, the social media is a
powerful and influential tool for business. Social media marketing was claimed as being vital for
their business by almost 92% of the corporates, with 80% of the businesses indicating their
efforts on social media increased the traffic their websites received. 117
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India, being a developing country has only seen widespread internet adoption, in recent times.
Yet, internet penetration in hovering around 29.55% of total population at the end of 2016. The
social media usage is even less, with the 10.3% of the internet users active on social media 118 but
is slowly expected to grow as India ushers itself towards the digital age. 119 It cannot be more
apparent that the time has come for a comprehensive and composed set of rules to be present, to
ease in this transition. These would be rules need to address the issues that are present in the
social media

2. ISSUES WITH SOCIAL MEDIA
There cannot be a blanket description of social media features that would be applicable to all of
them. This is because various social media allows its users different kinds of experience and
freedom to connect. For e.g. A social media might be limited to a college campus, or it might
span globally; it might allow transmission of all formats of information, or only of a particular
kind. But it can be reasonably established that social media works as a platform allowing its
users to share ideas and discuss and disseminate information. One doesn‟t need precise
functional definition of social media to frame laws regarding it, but only make laws that govern
that function of social media to regulate any such platform which might function like that in
whole or just a part of it.
The usage of social media is not limited to people alone, even corporations engage in its vastness
to increase their business. One of the terms that could describe it is social media marketing. It
uses social media analytics tools to increase brand exposure and customer base, and improve the
118
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knowledge of consumer demand.120 One can easily say that it is because of the big businesses
that are investing in many social media that the service is mostly free in most of the cases. This is
because in the case of social media, the user is the product, and the user activity is collected and
utilized for earning revenue.
It should be noted that this causes a deep risk in regards to privacy of user data, which is
completely under the mercy of the Social media, from its owners perspective is a business meant
to earn profits, and hence they would rather sell the data, than let it be. Newer rules though, like
GDPR, have severely restricted this by an attempt to bring data protection laws at the forefront.
It functioned as a benchmark over which other countries framed their own privacy guidelines for
data protection.
The malicious content have always been prohibited under penal laws. Those laws have also
applied to traditional media. But social media has traits which makes it more potent than
traditional media at spreading and discussing information. The very thing that people can engage
in conversation in social media, even with absolute strangers makes social media so engaging. So
the same benchmark cannot be kept when comparing the content on social media and traditional
media. For e.g. If someone published an article in the newspaper severely criticizing someone,
based on the facts, the creator and publisher might be charged with defamation. But if someone
publishes a post on say Facebook, would the content creator be the only one who would be
charged, or the ones who have commented in favor of the post, or even liked the post. The
striking down of Section 66A of IT Act might not have given any benefit to victims of online
defamation and the section was prone to misuse; nevertheless, the provisions of IPC on the other
hand should not be implemented as is in the case of online defamation.
The other major issue is protected content; sharing content online without obtaining necessary
120
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protection for it may void ones chances of securing intellectual property rights over it. Further,
some social media sites under terms and conditions takes ownership of all the content published
on it,121 a fact frequently ignored by most users. Even the sites like Facebook who don‟t include
clauses in their term and conditions that essentially give the site a royalty free license to use your
content in any way it deems fit all around the world as long as it‟s uploaded. 122 Then there is,
with the intellectual property uploaded the issue of copyright protection, trademarks, patents and
trade secrets that are in the danger of being infringed on social media.
The above mentioned issues will be dealt in greater detail in the following subsections.

The issue of private content:
No one was surprised when the Puttaswamy judgement123 formally established the Right to
Privacy as a fundamental right derived under Article 21 of The Constitution of India. But the
relevance of this landmark judgement has an immense role to play in the activities of Social
media. Defined as „the rightful claim of the individual to determine the extent to which he share
himself with others and his control over the time, place and circumstances to communicate with
others‟,124 privacy in essence is the right of the person to reveal information about himself.
In many jurisdictions, distinction between personal and non-personal account in social media has
not yet been properly provided by statutes. US courts though have consistently shown that
employers have some level of control over the account of the employee and have also clarified
that at least some ownership of the work account of the employee will lie with the employer,
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especially if a large part is played by the employer in developing that account. 125 Moreover, US
States have also been very particular with privacy standards that the employers have to adhere to
in regard to social media usage of the employees. Of course, conversely, it also establishes rules
where usage of even personal account or device which has company related information is
strictly the property of such company and the company has complete control over that
information and its usage.126 In India, similar provisions exist in the Provisions of Information
Technology (Reasonable Security Practices and Procedures and Sensitive Personal Data or
Information) Rules which effected in 2011, and was supplemented by a press-note that made the
rules applicable to the Body Corporates.
The net age has made it possible to breach someone‟s privacy quite easily. Many social mediums
have a strong foundation of privacy filters which stringently filter out the people the person
would not want to show an information to. But it is a known fact that if needs be, the information
if needed by the government is acquired without any thoughts given to a person‟s privacy. 127
Indian IT Act provides protection from violation of privacy. Intermediaries are expected to be
proactive in maintaining privacy when processing and dealing with sensitive personal data, and
any act which may lead to wrongful gain or wrongful loss to a person will make the intermediary
liable.128
Employee rights are also paramount and need is there to establish rules that expressly limits how
much can a company monitor the lives of its employees. 129 The current rules while detailing in
125
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what instances Personal Data may be demanded130 have been insufficient to control the snooping
done by the companies. It might be acceptable to see the business use of the social media by the
employees, but an uninterrupted insight into the social media activities of its employees by the
organization is hard to digest. No business should be allowed to have access to account, or the
Login ID and Password, neither should they be allowed to dictate the privacy settings of the
employee‟s accounts.
Another aspect of privacy is privacy from social medium itself, on which the account is created.
One might be unaware that simple settings on these social media can allow the website to have
more control over information that the person might have actually wanted. The data moreover is
additional means for the social mediums to earn profits.131 The fine wordings of the terms and
conditions aren‟t looked upon by everyone, and the user is generally blocked access to some
features, with the only way out letting the medium have access to the data. 132
The Facebook leaks to Analytics is just one breach of privacy. The other more regular breach is
perhaps more unnoticed. Facebook is the owner of Instagram and WhatsApp and is using this
position in breach of privacy of users. 133 A German authority investigated this phenomenon and
found Facebook to be violative of privacy principles. Facebook was collecting the data from all
these sites and merging it under one account, even though the user has not in normal sense
130
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agreed for his data to be treated this way. All this was possible because of legal loopholes.
Facebook has now included in its clause terms that provides for sharing of data between
Facebook and WhatsApp. Nevertheless, the abuse of data continued unabated for a long time,
without express user permission.

The issue of malicious content:
Defamation, the act of maligning someone‟s reputation in the eyes of the other using untrue facts
is a criminal offence. The idea behind criminal defamation laws is to provide a balance between
Freedom of Speech and the Personal Right to reputation of a person,134 protected under Article
21.135 As defamation is both a civil offence under law of torts and a criminal offence under IPC,
a remedy against it can be claimed at both a civil and a criminal court. 136 The test for defamation
is that the reputation of the victim must be lowered in the eyes of the people; he might be
exposed to hatred, contempt or ridicule; it can tend to him being isolated, shunned and avoided.
It also has to be firmly established that the statement indeed referred to the victim. 137 Social
media is a perfect ground to engage in the act of defamation. 138 The intricacies of engagement of
people in social media is useful to know in determining whether there was a defamation. It is
overall easier to post defamatory content against someone, seeing that such content can be hard
to regulate in some instances.139 Social media generally have a well-developed privacy settings
that ensure the end user will be as per content creator‟s wishes. The issue that arises is to fix the
134
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liability as during the time of defaming someone, the number of recipients are a category that are
determined. The content has to be judged in light of the similar contents published by other
creators as well as standards of the society. Further the scope of social media outreach has to be
taken into consideration. Potentially, the content of the defamatory post as such doesn‟t end with
the post, but carries on with the subsequent comments of those reacting to the post.
Social media is immense. One of the major issue with defamation in social media is that it can
happen anywhere in the world where internet is available. Generally the questions that emerge
are, where does the publication takes place? i.e. where does the jurisdiction lies? Further
questions as per the liability is also present, on whom shall it lie. The first question has been
established in the case laws140 as the jurisdiction belongs to the place where the content was
accessed. It makes sense seeing the generally defamation is only existent where the people
accessed the defamatory content. This raises the problem as the social media being a platform
with immense user base compared to traditional form of media, and that information may spread
on it like a grapevine, it becomes immensely difficult to establish jurisdiction, as content will be
transmitted in millions of places with a click, and to control the spread of information is
sometimes nigh impossible. Other way would be the laws of the home nation of the victim would
be applicable. This though in practice presents its own set of problems in the form of extradition
treaties and dodgy application of International Law principles.
Further, these medium foster free speech and expression and encourage us to share our mind.
This is complemented by the followers and friends on social media that those websites
encourages one to make. When any person vents out on social media, the content that he creates
has potentially an incredible reach, not only to user‟s network but also through the network of his
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followers and friends; those who decide to share it. 141 Further, most of the posts have the ability
to allow many users to comment which increases the chance of chain spread. Defamation is not
the only type of content that can land a person in trouble, the usual sedition laws, blasphemy
laws, laws regarding hate speech etc. also engage in their scope the activities on social media.
Section 66A might be gone, but the misplaced zeal of the criminal justice system can still land
many innocents in jail. The problem isn‟t in just the sections, but the wrongful application of
them.
But this paper intends to contend their verbatim application of the sections as they are in real life
situations which is against the principles of equity, and doesn‟t really provide justice to the
people. One has to realize that traditional media has a feeling of being official and factual, on the
other hand, social media has more to do with a person‟s opinion, that he seeks to propagate, and
there is generally if there is no proof that a reasonable man would not believe the information to
be true. Further the wrong information published in Social media is subject to scrutiny of many
people, who can easily contradict the validity of such post in the discussion arising out of it.

2.3 The issue of protected content:
The protected content implies the content that should be awarded intellectual protection.
Technically, they share an overlap with private content, many protected content being eligible
for some degree of privacy rights. Social media doesn‟t just have content creators like everyday
users, but many established brands also promote their products and services there. The constant
pressure to be the first in content production and to expand the user base provides countless
chances to infringe the intellectual rights of others. It is like a wild west of photos and videos,
which can become viral overnight. It is pertinent to note that Intellectual Property Right laws are
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applicable on the social media and the physical media almost in a similar manner. 142 The point to
be noted is that the laws are clearly insufficient to address the problem. As such sometimes if
brands are using Social media to promote the content and interact with the consumers, they
cannot claim IPR Violation, as is because the social media terms and conditions generally
involve the clause that the media website can use the content and the other users can view it.143
In the strictest sense, publication of any content means making a copy of the work available to
the public. By communicating the work to the public, the creator is losing some control over the
content. Whenever any user makes or uploads any content, it can be tagged in contradictory
posts, shared in an undesired manner etc. This is specially an issue with inventors, who might
face problems with the patent registration, if they have not filed for the patent of their inventions.
After all, they might end up on the wrong side of a patent dispute, much like the one that erupted
between Elisha Gray and Graham Bell over the invention of the telephone.144
Copyrights are perhaps the most debatable issue. As stated earlier, the social media sites usually
take ownership of all the content that is published on them. Going according to the traditional
copyright laws, it is supposed to protect the original content from being published without the
consent of its creator. The common practice in social media, like playing music in background of
your video, or quoting someone else‟s content without permission is a copyright violation. 145 The
only limitation would be doctrine of fair use. So if any entity gains any commercial advantage by
142
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copying someone‟s work in his work, there would be a case of copyright. The principles of
vicarious liability would also be applicable in this case. If the agent did the infringement and the
company was in the position to prevent it, and yet didn‟t the company could be held responsible.
Trade secrets are another part of the intellectual property that can be divulged in the social
media, losing its essence. If the employee has information that is trade secret, then the employer
would be more interested to ensure that the information does not leak out. The trade secret loses
its value if released in the public domain. In the lawsuit Veronica Foods v. Ecklin146, it was held
by the court that the identification of Veronica Foods‟ customers could technically qualify as
trade secrets. But the company had publicized many of its customer relationships on its website
and its social media accounts. The court held that Veronica Foods could, only specific customers
whose relationships were not publicized, assert claims for trade secret misappropriations. 147 This
indicates how problematic any information can be in social media as the particular information
would lose its value as such a secret if a company unknowingly reveal information that might
have been a trade secret. In India, there is still no specific legislation to protect the trade secrets
but Indian courts, on multiple occasions on the basis of principles of equity or by an action of
breach of confidence have upheld trade secret protection. 148 John Richard Brady and Ors v
Chemical Process Equipments P. Ltd. and Anr149 raised a wider definition of equity in these
circumstances, accepting it and providing injunction even at the lack of a contract.
It has been reported that social media is being increasingly used to sell or promote counterfeit
146
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products. A study in 2016 showed that 20% of the products shown in luxury fashion items were
counterfeit.150 Though most platforms enable the user to report any such activity going on in the
online space, the results have been so far abysmal. The social media sites should have an inbuilt
filter to closely monitor economically transactional activities, and work in tandem with the
brands to ensure the spread of piracy remains to be bare minimum. Legislations have to be
drafted in this regard as most of the social media sites won‟t be eager to open its doors to the
brands all the time.
While Freedom of speech and expression is a necessity in the internet, and provides a wide
power to the people, it cannot be used to excuse theft of one‟s intellectual property.
Unauthorized use of the protected work is a breach if authors intellectual property rights. No law
can be justification for unscrupulous activities on social media.

3. WHO IS THE CULPRIT?
Further, are the creators of the content the owners of it is any other way around? If so, when
there is any liability to be accrued for any content, who would be held accountable for it. The
issue is further complicated by the transnational nature of most of the social media
The trouble doesn‟t end there. Social media is much like a world by itself, which generally
transcends physical boundaries and jurisdictions. Hence, it‟s a question as to who would be liable
in case of any dispute. Though most jurisdictions don‟t hold the social media site liable in case of
any dispute as long as there was no active involvement in its part, and the content was taken
down after due notice and review, if deemed necessary to do so. This provision is called Safe
Harbor Provision and is a necessary governmental regulation that allows social media to
functions without unnecessary prosecutions. The provisions are followed in most countries, India
150
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having the same in IT Act, 2000. Social networking medium is an “intermediary” within the
meaning of the Indian Information Technology Act, 2000. 151 As to the liability of the
intermediaries, the provisions of the abovementioned IT Act clearly says that Intermediaries
won‟t be held liable for any third party content. 152 This provision was an amendment instigated
by the cyber industry, to protect them from liability due to any third party content. The case of
Avnish Bajaj153, popularly known as „Bazee case‟ where the social media site creator was
accused and arrested for content shared on the social site he had created154 gave the necessary
push for creation of this legislation. Though the rules have not classified the differences between
the intermediaries, rather keeping them all under the same umbrella by prescribing a broad
definition for intermediary.
But some would say that there should be no protection given to the social media, no shield to
guard them from liability. The issues is debatable; in which circumstances can a social media be
held liable and where can it be let off the hook. A general rule would say that it solely depends
on the involvement of that particular social media in creation of the content. But it‟s hard to
ignore the fact that even though owners of social media didn‟t actively create any content, they
also didn‟t hinder its creation. The media is governed by the phrase, “Publish and be damned”.
This means that the media is free to publish anything that it wants. Only those that is against the
laws will get that media entity in trouble. Applying in the context of social media, it is feasible to
say that any social media if publishes a content that violates a law, and plays an active role in its
promulgation or creation, it would be held liable. The only catch is the user involvement in such
a document. Usually, social media sites have well defined terms and conditions that puts the
151
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liability completely on the user. The logic behind these terms are simple; as most of the content
is user generated, it stands to reason that the user shall be held responsible for any content that is
published on social media. It goes without saying that social media sites also have a liability to
monitor the content that is being created by its user. There has to be a precarious balance
between the right to privacy and the right to monitor content.
The Government of India in on the 11th of April 2011 under Section 79(2) read with Section
87(2) (zg) of the Information Technology Act, notified155 the Information Technology
(Intermediaries Guidelines) Rules 2011. Essentially, the rules which are read with the act. They
prescribe a privately managed „notice and takedown‟ regime for limiting intermediary liability in
India. Thus private entities are eligible to get a notice issued for takedown of content on the
social media site. Though in India the guiding principles156 for intermediary liability policy have
been derived from the European Union E-Commerce Directive,157 such principles have been
incorporated incompletely,158 and sometimes along with their loopholes, 159 into the Rules
without adapting them to the necessities of India in the current background.
One of the challenges of the law here is that any unlawful activity as present in the national
legislature can happen anywhere in the world. For e.g. a man from South Africa might defame a
person from India on Facebook. In that case, the jurisdiction where the case might be initiated
needs to be determined. Technically, a suit can be initiated in any jurisdiction where the content
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was modified to be offensive, or where the modification of data occurred. 160 But it‟s nigh
impossible to involve entities belonging to other jurisdictions who have engaged in unscrupulous
actions in social media by a national, unless there is something like an extradition treaty in place.
Indian IT Act has accorded to itself extraterritorial jurisdiction, which is utilized when the
offence is committed by an entity outside of India. 161 While India is not a part of the Cyber
Crime Convention that would make the extradition process easier, seeing that the offences
mentioned in the convention will be considered extraditable offences, it is a member of Shanghai
Cooperation Organization (SCO), which operates in the field of international information
security. UN is currently in the process of drafting a universal convention, which would be a
compilation of guidelines regarding combating international crimes.162
As the internet service providers do not have any liability for the content that they are
transmitting,163 it is the responsibility of the information publisher to go through the content and
of the information creator to ensure the content is legal if released in online public sphere. They
should be mandated to have preliminary check before publishing information. They must also
allow community censor along with active participation of moderators, who while enabling the
users to have utmost freedom in transactions, also check for any breaches of law.

4. CONCURRENT JURISDICTIONS
Many foreign jurisdictions have realized that as internet penetration increases, so does the
number of people on Social media. This increases the likelihood of mis-utilization of features of
Social media. US for example has rules governing social media presence under various
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statutes.164 This includes presence in sectors such as Finance, Healthcare, and Intellectual
Property etc.

165

Ireland has acts ranging from Computer Misuse Act, 1990 to Electronic

Communication Act, 2000 etc. which deals with some of the aspects of Social Media
Regulations.166
Further, USA have the Health Insurance Portability and Accountability Act popularly known as
HIPAA. It polices all health and insurance related records and regulates their upkeep and
maintenance. It has detailed rules to deal with the concerns of discretion and privacy involved in
such records. The Sarbanes-Oxley Act, which was made law in 2002 mandated a number of
reforms. They were mostly to enhance corporate responsibility and combat corporate and
accounting frauds. Besides, US has a number of laws both at the federal level and at different
states level like the Cable Communications Policy Act, Children‟s Internet Protection Act, and
Children‟s Online Privacy Protection Act etc. which partly deal with various issues in social
media.
United Kingdom on the other hand has Data Protection Act and the Privacy and Electronic
Communications Regulations. They exist along with other regulatory legislations already
existing in the area of information security as well as cyber-crime prevention. Further the
provisions of Convention on Cybercrime, which came into force in 2011 also regulates social
media.167 Further, a whitepaper is being drafted by home office, culture and health, the three
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governmental departments.168
Similarly, Cybercrime legislations and other rules and regulations in other nations like Australia,
New Zealand, and China etc. also exist with varied level of severity. Many other jurisdictions
have already started drafting rules to regulate Social media more precisely. It has to be noted that
in most of the instances, social media regulations is a product of the assortment of rules from
many statutes, rather than one dealing with it exclusively.

5. CONCLUSION: THE WAY FORWARD!
In India, the social media is loosely regulated by IT Laws, namely IT act and rules that came in
response to the model e-commerce laws by UNCITRAL,169 and is also bound by the provisions
of IPC and other statutes like Indian Evidence Act 1872, The Bankers Books of Evidence Act
1891, and the Reserve Bank of India Act 1934 in order to further the objective of maintaining
control over online content. But they are generally insufficient to deal with all the aspects of
Social media.170 For example, the aspect of social media that has to be taken into consideration is
the concept that is called self-censorship. .It means that users will themselves report any content
that they find offensive, and hence keep the site free from all unlawful content. A lack of user
response probably denotes the shift in the public stance regarding the situation, and perhaps the
law would needed to be looked over, for its relevance in the modern society. Further, a deeper
and more pervasive consent system should be established that would give the individual choice
of whether he wants to consent to sharing of information on a case to case basis or is open to
already existing privacy policies that leave the absolute control in the hands of the company.
168
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Self-Censorship would work only if the reported user is punished in some way. The contention
here is not to invoke the sections of IPC, but to frame a set of guidelines for the social mediums,
that would further enable them to punish such a wrong does in its own way. This could include
permanent or temporary ban, restriction to access of certain features of that social medium; like
the user can access the medium, but cannot post there. There would be a need to filter out fake
Ids from real ones, before such a rule can be implemented. This liberal approach is needed,
because in the end, social media is for the expression and interaction of people, while in public
view, and it is far more valuable for social exchange than otherwise. Enterprises and
organizations should be mandated to develop a social media policy, which should contain
explicit rules up-to which the employer would have control and access over the social media of
the user when the account is used for work purposes. Further clear definitions have to be given
about personal and professional accounts. And any requests by the state for information of the
employee social media activity has to be granted.
Further they should implement social media clause in any intellectual property agreements,
contract or policies. Most companies and jurisdictions rarely look beyond standard nondisclosure clause, and don‟t mention social media explicitly. These agreements should be
changed and new ones should be made that would include the social media clauses. 171
Technology generally has a negative effect as law finds it tough to keep pace with the
technology. This is especially true in recent times as the technological developments are so
pervasive in our lives that legal systems that we are many a times dependent on complex
technologies without even being aware of such complexity. Thus especially in the field of
information and technology, law has found itself unable to keep with the technical
advancements. One of the important concern is renovating penal laws of many countries because
171
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they have been existent since before computers and internet became everyday entities. For India,
there is an immense need for better laws on data protection if it is to sustain investor confidence
in businesses, especially among the foreign entities that send huge amounts of data to India for
back-office processes. For a foreign company to entrust its confidential data and/or customer‟s
confidential data, data protection laws are must. Other than the obvious needs in businesses, it is
a need to ensure that even individuals privacy is maintained.
Perhaps the time has come to get a grip on the nuances of the digital age and regulate the usage
of social media. Seeing the diversity of social media platforms, its impudent to frame a general
set of rules, on which all have to adhere. As already discussed above, the crimes that one would
consider in a general sense, might not be so in social media and vice versa. Still, the rules should
consider that social media is one of the biggest public participation. Popular opinions get more
popular and unpopular ones die down on their own eventually. The defamed is defended on their
own. Social media is the voice of the masses. The government should of course keep an eye out,
but should only interfere when the matter truly gets out of hand. A collective approach with
benign participation of the user, the government and the social media will help better regulate it.
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‘SABOTAGED CHILDHOODS’-ANALYSING THE ISSUE OF CHILD SEXUAL
ABUSE IN INDIA
-

Gopika Aryad172

ABSTRACT
Every other day we read horrifying news of young children being subjected to sexual abuse. We
have seen how brutal rapes and molestation done on children like the Kathua case had been
merely reduced into an hour debate topics for all of us.In our homes, have we created a healthy
environment for our children to openly discuss about their sexuality and their body? Before
sending them to schools and making them by heart compositions, have we prepared them to
identify sexual abuse? No, we haven‟t, mainly because Indian families feels ashamed to talk
about physicality to their children, and this is one of the main reasons that even after going
through years of sexual abuse, our children does not know what they are going through. While
discussing about the topic of sexual abuse, we have to be clear that this topic should not be
gender centric. With the sole intention of saving girl children from abuse, we often fail to
recognise that our male children are also being sexually abused .Through this paper, I will be
discussing about the reasons like Absence of communication in the family, Taboo attached to
sexual abuse, Lack of Gender Education in our homes and schools, Poverty and poor standard
of living, Illiteracy, Lack of awareness and knowledge regarding sexual abuse among Parents,
Stigma of Family Legacy and Heritage, Non willingness of families to report incidents,
Familiarity of abusers, Sexual abuse in rehabilitation facilities, Failure on the part of Judiciary
in the form of low conviction rates, which are aggravating the rates of sexual abuses against
children and also suggests measures as to how the sexual abuse rates among children in our
country can be curbed. Rather than thrusting upon them aspirations, primarily educate them to
172
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1. INTRODUCTION
The World Health Organisation Report on the consultation on Child Abuse Prevention, 1999,
defined Child Sexual Abuse as “Child sexual abuse is involving a child in any kind of sexual
activity about which the child does not have any understanding or comprehension, he/she is
unable to give consent to this activity, or for which the child is not mentally or physically
developed, not able to provide consent, or which contravenes the legal provisions or taboos
prevalent in the society. The person having such activity with the child would be having a
position of trust, responsibility with the child and this activity would be to provide pleasure to
the other person. This includes the following but is not limited to:
i)

Inducing or coercing a child to be involved in any sexual activity which is unlawful

ii)

Using a child for the activity of prostitution or other sexual practices which is
unlawful.

iii)

Using children in performances and materials which are pornographic in nature173‟‟.

The United Nations Glossary on Sexual Exploitation and Abuse has defined Sexual Abuse as an
activity, where there is actual or threatened physical interference, activity is of sexual nature,
whether there is use of force or unequal or conditions which are coercive 174.Different forms of
sexual abuse include:
a) Sexual Assaulting , including sodomy and rape
b) Fondling or touching a child
173
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c) Forcing a child to expose private body parts
d) Photographing a child while he/she is nude
e)

Kissing Forcibly

f) Sexually advancing towards a child during travel
g) Exhibitionism- exhibiting private parts in front of a child
h) Showing pornographic materials to child

The following data clearly shows that in India, the Crimes againstChildren from 2014 to 2016
have gone tremendously.

2014
Total

number

of 89423

2015

2016

94172

106958

cases

Out of the total cases reported in 2014-2016, child rape is the one which is reported maximum,
followed by Sexual Assault, POCSO offences and Sexual Harassment.

2014
Protection
Children

2015

2016

14913

36022

10854

19765

of
from 8904

Sexual Offences
Act (Total)
Child Rape
13766
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11335

8390

12226

4593

3350

934

Sexual
Harassment

Every other child in India is facing one or other forms of sexual abuse175. By analysis the 2016
government statistics, BBC has reported that every fifteen minutes a child is abused sexually in
India176.In 2007, the Ministry of Women and Child development Government of India had
175
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conducted a study titled „Study on Child Abuse in India 2007‟, and following is the data with
respect to the category of persons who are sexually assaulting children.

Though this is one of the issues which need urgent attention, the Government, nor the society, is
giving the due importance to tackle child sexual abuse.

2. REASONS AS TO WHY SEXUAL ABUSE AMONG
CHILDREN IS ESCALATING IN OUR COUNTRY
Absence of communication in the family:
The families in our country still believe in the notion that the topic of sexuality and the
aspects of physicality should not be discussed in the presence of the children. This attitude of
shame which is attached to these topics leads to situations where the children cannot openly
tell their parents whenever they face sexual abuse. This absence of communication acts as a
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factor whereby our children have to spend their lives in silence facing sexual abuses 177.

Taboo attached to sexual abuse:
In our society, whenever a child or an individual is being sexually abused or molested; there
is a stigma attached to the survivor rather than the accused178.Our society blames the survivor
more and considers them and their body to be deprived of dignity. Neither the families nor
the people in the society understand that the abuser is the one who should be treated and
considered filthy and not the survivors.

Lack of Sex Education in our homes and schools:
The education in our country is centred on marks and ranks rather than providing them skills
and knowledge which are useful to them in life. Sex education needs to be provided from
lower classes as well, so as make the children identify sexual abuse whenever they are
subjected to it. Most of the children do not even know that they are being sexually abused by
people, as they have no introduction to that subject. In our homes, we need to provide our
children a basic idea about their body, body parts, how they should not allow any other
persons to touch their body, and also as to how they should report to their parents and
teachers if some person tries to access their body without their permission. This Sex
education which has to be given to them from their homes and schools will allow the child to
identify between sexual touch and non-sexual touch179.

Poverty and poor standard of living:
Children are not only sexually abused by relatives but they also face molestation and rape
177
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when families who do not have requisite amount to provide them food and shelter send them
to do work, and this is often seen in families who migrate from rural to urban areas as well as
in rural areas who send their children to the towns through agents for work.. Especially the
families that migrate to urban areas for work cannot afford homes, ends up living in
pavements without food to survive. This lack of basic infrastructure facilities makes their
children more accessible to the abusers180.

Illiteracy:
Families who send their children to work, rather than providing them education are
themselves illiterate181. In the struggle for meeting both ends and feeding their families, the
elder children ends up in doing manual labour, where they face sexual abuse. These families
do not have any knowledge about what their child is going through. Most of the agents who
take these children for work , often provide them to brothels where they are sexually
exploited and the remaining children who works in construction sites, hotels etc ends up in
being sexually exploited by the other people who are either their superiors or working along
with them

Lack of awareness and knowledge regarding sexual abuse among Parents:
In a study conducted by the SGT University, Gurgaon titled „Knowledge Regarding Sexual
Abuse among Parents‟,it was found that only 8% of the parents who participated in the
Survey had good knowledge on child abuse, while 92 % of the parents only had average
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knowledge182.In the case of illiterate parents even if the child report to their parents about the
abuses they face, the parents will not be having adequate knowledge and awareness to report
these incidents to the concerned authorities. And those small factions of parents who are
aware will be pressurized to send their children again to those factories or sites, due to
financial instability. While in the case of literate parents, they may have adequate knowledge
to earn well in their life, but will not have basic awareness to identify if their child is going
through any changes, and whether such abnormal changes in the child‟s behaviour has any
co-relation any kind of abuses the child may be facing, but are not able to express.

Stigma of Family Legacy and Heritage:
Even if the parents are educated and have awareness regarding the sexual abuses their child
has faced, the legacy of the family and how the society would view them takes an upper hand
over the trauma the child has faced183. Family members often try to hush away the instances
of child sexual abuse, concerned about how the society would view them and how would
their child be viewed in the society. They do not understand that they need to stand up for
their child and his/her rights and should keep aside these false notions of legacy and the
perception of the society. It does not matter what other think, but it is important to provide
our children the feeling of security and also to teach them to stand up for their rights
whenever they are violated by others.

Non willingness of families to report incidents:
There is a lot of incidents reports where the close relatives of the child including the father
and grandfather have molested the child. In these cases, the family is pressurized to not
report these cases as the accused is also a family member. In other cases, the children are
182
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threatened by their parents not to reveal about the sexual abuses they have faced because of
the fear of societal norms and this distorts the child‟s integrity and dignity184.If a family tries
to conceal the sexual abuses faced by a child just because the accused is a family member,
there is no doubt that throughout the child‟s life, he/she would live in a state of low esteem
and would not stand up for themselves even if they are sexually assaulted multiple times.

Familiarity of abusers:
It is not only the relatives that abuse the child sexually, people around them who are familiar
to them like the auto-rickshaw driver or an driver who takes them home, or the servant that
takes care of the child at home, or the teacher or staff at school, or any other person with
whom they see each day and spent time, also turn as abusers. The factor that these people are
familiar to them makes it a great hindrance to open up about these incidents to their parents,
as they are concerned about the after effects, especially if the families do not create a healthy
environment for the child to talk to them freely.

Sexual abuse in rehabilitation facilities:
Section 33 of the Protection of Children from Sexual Offences Act, 2012 states that the
Special Courts can direct the authorities to rehabilitate the child, if the Court feels that the
child needs such care to return to normal life. Though the POCSO Act provides such power
to the Special Courts, it does not mention the details with respect to such rehabilitation
programs. Chapter VII of the Juvenile Justice (Care and Protection of Children) Act, 2015,
enshrines in detail the rehabilitation and Social Re-Integration of children who have been
abused. But in these rehabilitation facilities which are provided for the safety of the children,
they are being sexually abused there.
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In 2007, the Ministry of Women and Child development Government of India had conducted
a study titled „Study on Child Abuse in India 2007‟, and from this study the following data
has been recorded with respect to sexual abuse in Rehabilitation Homes.

These data clearly shows that the child survivors of sexual abuse are again tortured and are
sexually abused in the rehabilitation homes, and they remain silent.
Mr. Suhas Chakma, Director of Asian Center for Human Rights, in the report titled
„India‟s Hell Holes‟- Child Sexual Assault in Juvenile Justice Homes observed that
Juvenile justice homes in our country which are set-up to provide protection and
care as well as to re-integrate rehabilitate and restore children have become hell
holes, where children are prone to exploitation and sexual assaulting, torturing and
maltreatment, apart from forcing them to live in conditions which are inhuman.
Maximum vulnerability is to the girls185 . In 2018, when 34 girl children were sexually
abused at an NGO Muzaffarpur, Biharand 26 children were abused sexually in Andra
Pradesh, the Supreme Court expressed as to how the existing mechanism to protect
185Mukut,
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children who have been sexually abused is inadequate186. In 2010 one rehabilitation home
in Thane and in 2011, two rehabilitation homes in Panvel and Aurangabad were shut
down when cases of sexual abuse of children in these homes were reported. The Mumbai
Shelter homes are not onlyfacing the threats of sexual abuse but lack trained staffs and
employees, the children are not also properly taken care of and there is also no proper
audits conducted187. All these failures in the mechanism of rehabilitation aggravate the
mental trauma the child survivors have to undergo.

Inefficiency in the Police Machinery:
From the year 2014 to 2016, the cases relating to offences against children which were
pending increased from 23639 in 2014 to 35921 in 2015 and 45345 in 2016.

2014
Cases

2015

2016

35921

45345

pending

investigation

from 23629

previous year

This shows that though the children, parents and families are willing to report incidents of
sexual abuses, the accused will not even be brought before the Court until our police
machinery works effectively.

Failure on the part of Judiciary in the form of low conviction rates:
UNICEF‟s analysis of police data shows that only 11 % of the open cases of child rape in
186
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2016 (57,754) have been disposed within the one-year time limit required by law and
only 29.6%of the disposed cases led to convictions188.The conviction rates of POCSO
cases in 2014 was 16.33%,2015 was of 19.65%, and 201618.49%. The following data
shows the pending cases before the courts which relates to offences against children.

2014

Cases
trial

2015

2016

130711

164387

165853

204100

pending
from

the 95458

previous year

Cases

pending

trial at the end of 130925
the year

This low conviction rate is providing leniency towards the accused, who has done
heinous crimes against a child.
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3. SUGGESTIVE MEASURES TO CURB THE RATES OF
SEXUAL ABUSE AMONG CHILDREN IN OUR COUNTRY
1) Make Sex Education compulsory in schools for both the primary and secondary levels of
children. Along with educating and giving the children awareness about sexual abuses,
provide them information regarding the child helpline numbers, they can contact with,
when they see sexual abuse or if they are subjected to it.
2) Create Programs and workshops to train staff, doctors, community workers and
employees who are dealing with rehabilitation of children who have survived sexual
abuses.
3) Formulate and Implement campaigns regarding child sexual abuse right from the
panchayat level so as to make the parents understand the symptoms of child sexual abuse.
This can help them identify whether their child id going through any kind of sexual
abuses or not.
4) Create a friendly environment in the house, thereby allowing the child to open up about
any abuses, they face in their life.
5) Never scold or blame the child, if they report any incidents which are in the nature of
sexual abuse.
6) Parents and families need to understand that it is the abuser who is to be blamed and
punished and that they should provide full support to their children. This can prevent
maltreatment of child sexual abuse survivors at homes.
7) Counsellors should be appointed in schools, which can provide a platform for children to
open up about any kind of sexual abuses they face.
8) Parents, families and teachers must report the incidents if the child tells them about the
sexual abuse the face in the hands of any person.
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9) The rehabilitation home in our country needs to be more systematic. There should be
proper auditing conducted in these centres, proper record of the visitors who visit
children in these centres, medical examination of children must be done regularly to
understand whether proper food and medication are provided to these children,
counselling facilities should also be provided, if the child shows signs of trauma.
Government authorities‟ needs to ensure that the staff, employees and workers in these
centres needs to registered, and also possess training and qualifications in the field of
child care.
10) The child who has been abused sexually should not be kept aloof and isolated from the
society. Government and NGO‟s must formulate programs, activities to help them reintegrate with their families and society.
11) Families should be given an orientation as to the extensiveness of the trauma their child
has undergone when he/she was sexually abused. Only if the families help them, can the
children return back to their normal life.
12) Government authorities must regularly inspect factories and other sites to ensure that
children are not provided work there violating the provisions of law, as factories and sites
are often the places where children are sexually abused in the pretext of providing them
employment.
13) It is important to identify earlier the children who can be abused depending on their
socio-economic conditions. This can be helpful especially in the rural areas. Local
authorities like Panchayats should conduct regular inspection at schools and homes, and
from these inspections they can analyse whether any child is forcefullysend to work at
urban areas, where they can be subjected to sexual abuse.
14) Establish Hospital based Crisis centres which specialises on helping children who are
survivors of sexual abuse. In 2001, Dilaasa, India‟s first hospital which was crisis centre
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for women facing domestic violence was set-up as collaboration between Municipal
Corporation Greater Mumbai (MCGM) and Centre for Enquiry into Health and Allied
Themes (CEHAT). Similarly in Madhya Pradesh, „Gauravi‟ - One stop Crisis Centers
(OSCs) was set-up to help women who have faced or faced sexual harassment, domestic
violence. These centres provide social, emotional, psychological and legal support to
women. Children who have faced sexual abuse or are facing sexual abuse should also be
given access to these centres and new centres needs to be established.
15) The Law Ministry in 2018 estimated that 1023 special courts were to be needed in our
country to try Protection of Children from Sexual Offences (POCSO) Act, 2012, while
the existing number of such courts was only 524. Only if the remaining courts are set-up
within a prescribed time period, justice can be served to the children who have been
abused sexually.
16) Proper Statistics needs to be conducted with respect to child sexual abuse rates annually
so as to evaluate whether the existing policies and machinery are effective in curbing the
rate of child sexual abuse. While doing this paper,one of the major constraints was the
lack of data and statistics. The only available data was of 2016, and it was not focussed
on child sexual abuse alone.
17) In May 2018, the Apex Court had asked the High Courts to set up committees to track the
POCSO cases and to ensure that investigation and trial procedure should be concluded by
the Special Courts as mandated by the law189. This recommendation by the Apex Court
needs to be implemented to make sure that the cases shall be disposed within a
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reasonable time, as more years get prolonged there will be chances of the witnesses to
turn hostile against the children, which acquits the accused190.
18) Measures have to be adopted by the Government to address sexual abuse in every form.
Many forms of sexual abuse like the use of pornographic images of child are not dealt
with the same seriousness.

4. CONCLUSION
If the child sexual abuse rates in our country go on increasing like the way it is going on now,
our country would be filled with youth, who are under trauma and depression, because of the
scars they have due to the experiences of the sexual abuse in their childhood. The issue of child
sexual abuse can be curbed if we openly talk our children and create a healthy relationship with
them. The society needs to understand that the survivor of child sexual abuse should not be
isolated and looked down upon. Body autonomy is important and our child needs to be taught
about it. But that does not mean that once a child is abused sexually, the child must be told that it
was his/her fault rather than the accused. We have to understand that once a child is exposed to
sexual abuses, it will take years for that child to come out of that experience and again trust
people. The child needs the support to come back to his/her life. The issue of child abuse has
been discussed through many films in recent times like Highway, asking us and the society to
introspect into our homes and to ensure that our children are safe at our homes. Rather than
pressurizing them to have lucrative careers, instil in them the basics which are needed for them
to live a fruitful life.
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